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Title 11 
PROBATE AND TRUST LAW 


General provisions. 

Descent and distribution. 

Uniform simultaneous death act. 

Nonprobate assets on dissolution or invalida- 
tion of marriage. 

Escheats. 

Abatement of assets. 

Testamentary disposition of nonprobate assets 
act. 

Wills. 

Liability of beneficiary of nonprobate asset. 

Custody, proof, and probate of wills. 

Will contests. 

Letters testamentary and of administration. 

Special administrators. 

Qualifications of personal representatives. 

Claims against estate. 

Settlement of creditor claims for estates pass- 
ing without probate. 

Inventory and appraisement. 

Personal representatives—General provi- 
sions—Actions by and against. 

Family support and postdeath creditor's claim 
exemptions. 

Sales, exchanges, leases, mortgages, and bor- 
rowing. 

Performance of decedent's contracts. 

Small estates—Disposition of property. 

Partnership property. 

Social security benefits. 

Settlement of estates without administration. 

Distribution before settlement. 

Settlement of estates. 

Estates of absentees. 

Inheritance rights of slayers or abusers. 

Disclaimer of interests. 

Guardianship—Appointment, qualification, 
removal of guardians. 

Uniform adult guardianship and protective 
proceedings jurisdiction act. 

Guardianship—Powers and duties of guardian 
or limited guardian. 

Power of attorney. 

Powers of appointment. 

Trust and estate dispute resolution. 

Effect of trust instrument. 

Trusts. 

Trusts—Trustee's delegation of duties— 
Investments—Statutory trust advisors. 

Construction. 

Investment of trust funds. 

Common trust funds. 

Revocable trusts. 

Washington principal and income act of 2002. 

Trustees' accounting act. 

Miscellaneous provisions for distributions 
made by a governing instrument. 

Charitable trusts. 


11.114 Uniform transfers to minors act. 

11.118 Trusts—Animals. 

11.120 Uniform fiduciary access to digital assets act. 
11.125 Uniform power of attorney act. 


Rules of court: 
compensation, reports: SPR 98.12W. 
guardians, receivers, personal representatives compromise and settle- 
ment: SPR 98.08W. 
receivers, reports by: SPR 98.10W. 


Cemetery plots, inheritance: Chapter 68.32 RCW. 

Community property agreements: Chapter 26.16 RCW. 

Coroner's duty as to property of deceased: RCW 36.24.130, 36.24.180. 
Court commissioners, powers in probate matters: RCW 2.24.040. 
Donation of human remains for medical purposes: Chapter 68.64 RCW. 
Evidence, transaction with person since deceased: RCW 5.60.030. 
Fees, collection by superior court clerk: RCW 27.24.070, 36.18.020. 
Joint tenancy: Chapter 64.28 RCW. 


Jurisdiction: RCW 2.08.010, 2.08.190; State Constitution Art. 4 §§ 4 and 6 
(Amendment 28). 


Life insurance payable to trustee named as beneficiary in policy or will: 
RCW 48.18.450, 48.18.452. 


Partition of real property: Chapter 7.52 RCW. 
Production of pretended heir: Chapter 94.60 RCW. 
Replacement of lost or destroyed probate records: RCW 5.48.060. 


Stock certificates—Joint tenancy—Transfer pursuant to direction of survi- 
vor: RCW 23B.07.240. 


Veterans' estates, appointment of director of veterans' affairs to act as fidu- 
ciary: RCW 73.04.130. 


Wages 
payment on death of employee: RCW 49.48.120. 
preference on death of employer: RCW 49.56.020. 


Written finding of presumed death, missing in action, etc.: RCW 5.40.020 
through 5.40.040. 


Chapter 11.02 RCW 


GENERAL PROVISIONS 

Sections 

11.02.001 Section headings in Title 11 RCW not part of law. 

11.02.005 Definitions and use of terms. 

11.02.070 | Community property—Disposition—Probate administration 
of. 

11.02.080 Application and construction of act as to wills, proceedings, 
guardians, accrued rights, and pre-executed instruments— 
Severability—Effective date—1974 ex.s. c 117. 

11.02.091 Written instrument—Limit on characterization as testamen- 
tary. 

11.02.100 Transfer of shares of record—Dividends. 

11.02.110 Transfer of shares or securities—Presumption of joint tenancy. 

11.02.120 Transfer of shares—Liability. 

11.02.130 Safe deposit repository—Lease provision ineffective to create 
joint tenancy or transfer at one lessee's death. 

11.02.900 Short title—Washington trust act of 1984. 

11.02.901  Application—1985 c 30—Application of 1984 c 149 as 
amended and reenacted in 1985. 

11.02.902 Purpose—1985 c 30. 

11.02.903  Severability—1985 c 30. 


11.02.001 Section headings in Title 11 RCW not part 
of law. Section headings, as found in Title 11 RCW, do not 
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11.02.005 


constitute any part of the law. [1985 c 30 § 3. Prior: 1984 c 
149 § 179.] 

Short title—Application—Purpose—Severability—1985 c 30: See 
RCW 11.02.900 through 11.02.903. 


Additional notes found at www.leg.wa.gov 


11.02.005 Definitions and use of terms. When used in 
this title, unless otherwise required from the context: 

(1) "Administrator" means a personal representative of 
the estate of a decedent and the term may be used in lieu of 
"personal representative" wherever required by context. 

(2) "Codicil" means a will that modifies or partially 
revokes an existing earlier will. A codicil need not refer to or 
be attached to the earlier will. 

(3) "Degree of kinship" means the degree of kinship as 
computed according to the rules of the civil law; that is, by 
counting upward from the intestate to the nearest common 
ancestor and then downward to the relative, the degree of kin- 
ship being the sum of these two counts. 

(4) "Executor" means a personal representative of the 
estate of a decedent appointed by will and the term may be 
used in lieu of "personal representative" wherever required 
by context. 

(5) "Guardian" or "limited guardian" means a personal 
representative of the person or estate of an incompetent or 
disabled person as defined in RCW 11.88.010 and the term 
may be used in lieu of "personal representative" wherever 
required by context. 

(6) "Heirs" denotes those persons, including the surviv- 
ing spouse or surviving domestic partner, who are entitled 
under the statutes of intestate succession to the real and per- 
sonal property of a decedent on the decedent's death intestate. 

(7) "Internal revenue code" means the United States 
internal revenue code of 1986, as amended or renumbered as 
of January 1, 2001. 

(8) "Issue" means all the lineal descendants of an indi- 
vidual. An adopted individual is a lineal descendant of each 
of his or her adoptive parents and of all individuals with 
regard to which each adoptive parent is a lineal descendant. A 
child conceived prior to the death of a parent but born after 
the death of the deceased parent is considered to be the sur- 
viving issue of the deceased parent for purposes of this title. 

(9) "Net estate" refers to the real and personal property of 
a decedent exclusive of homestead rights, exempt property, 
the family allowance and enforceable claims against, and 
debts of, the deceased or the estate. 

(10) "Nonprobate asset" means those rights and interests 
of a person having beneficial ownership of an asset that pass 
on the person's death under a written instrument or arrange- 
ment other than the person's will. "Nonprobate asset" 
includes, but is not limited to, a right or interest passing under 
a joint tenancy with right of survivorship, joint bank account 
with right of survivorship, transfer on death deed, payable on 
death or trust bank account, transfer on death security or 
security account, deed or conveyance if possession has been 
postponed until the death of the person, trust of which the 
person is grantor and that becomes effective or irrevocable 
only upon the person's death, community property agree- 
ment, individual retirement account or bond, or note or other 
contract the payment or performance of which is affected by 
the death of the person. "Nonprobate asset" does not include: 
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A payable-on-death provision of a life insurance policy, 
annuity, or other similar contract, or of an employee benefit 
plan; a right or interest passing by descent and distribution 
under chapter 11.04 RCW; a right or interest if, before death, 
the person has irrevocably transferred the right or interest, the 
person has waived the power to transfer it or, in the case of 
contractual arrangement, the person has waived the unilateral 
right to rescind or modify the arrangement; or a right or inter- 
est held by the person solely in a fiduciary capacity. For the 
definition of "nonprobate asset" relating to revocation of a 
provision for a former spouse upon dissolution of marriage or 
declaration of invalidity of marriage, RCW 11.07.010(5) 
applies. For the definition of "nonprobate asset" relating to 
revocation of a provision for a former spouse upon dissolu- 
tion of marriage or declaration of invalidity of marriage, see 
RCW 11.07.010(5). For the definition of "nonprobate asset" 
relating to testamentary disposition of nonprobate assets, see 
RCW 11.11.010(7). 

(11) "Personal representative" includes executor, admin- 
istrator, special administrator, and guardian or limited guard- 
ian and special representative. 

(12) "Real estate" includes, except as otherwise specifi- 
cally provided herein, all lands, tenements, and heredita- 
ments, and all rights thereto, and all interest therein possessed 
and claimed in fee simple, or for the life of a third person. 

(13) "Representation" refers to a method of determining 
distribution in which the takers are in unequal degrees of kin- 
ship with respect to a decedent, and is accomplished as fol- 
lows: After first determining who, of those entitled to share in 
the estate, are in the nearest degree of kinship, the estate is 
divided into equal shares, the number of shares being the sum 
of the number of persons who survive the decedent who are 
in the nearest degree of kinship and the number of persons in 
the same degree of kinship who died before the decedent but 
who left issue surviving the decedent; each share of a 
deceased person in the nearest degree must be divided among 
those of the deceased person's issue who survive the decedent 
and have no ancestor then living who is in the line of relation- 
ship between them and the decedent, those more remote in 
degree taking together the share which their ancestor would 
have taken had he or she survived the decedent. 

(14) References to "section 2033A" of the internal reve- 
nue code in wills, trust agreements, powers of appointment, 
beneficiary designations, and other instruments governed by 
or subject to this title are deemed to refer to the comparable 
or corresponding provisions of section 2057 of the internal 
revenue code, as added by section 6006(b) of the internal rev- 
enue service restructuring act of 1998 (H.R. 2676, P.L. 105- 
206); and references to the section 2033A "exclusion" are 
deemed to mean the section 2057 deduction. 

(15) "Settlor" has the same meaning as provided for 
"trustor" in this section. 

(16) "Special administrator" means a personal represen- 
tative of the estate of a decedent appointed for limited pur- 
poses and the term may be used in lieu of "personal represen- 
tative" wherever required by context. 

(17) "Surviving spouse" or "surviving domestic partner" 
does not include an individual whose marriage to or state reg- 
istered domestic partnership with the decedent has been ter- 
minated, dissolved, or invalidated unless, by virtue of a sub- 
sequent marriage or state registered domestic partnership, he 
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or she is married to or in a domestic partnership with the 
decedent at the time of death. A decree of separation that does 
not terminate the status of spouses or domestic partners is not 
a dissolution or invalidation for purposes of this subsection. 

(18) "Trustee" means an original, added, or successor 
trustee and includes the state, or any agency thereof, when it 
is acting as the trustee of a trust to which chapter 11.98 RCW 
applies. 

(19) "Trustor" means a person, including a testator, who 
creates, or contributes property to, a trust. 

(20) "Will" means an instrument validly executed as 
required by RCW 11.12.020. 

Words that import the singular number may also be 
applied to the plural of persons and things. 

Words importing the masculine gender only may be 
extended to females also. [2014 c 58 § 18. Prior: 2011 c 327 
§ 1; 2008 c 6 § 901; 2007 c 475 § 1; 2005 c 97 § 1; 2001 c 320 
§ 1; 2000 c 130 § 1; 1999 c 358 § 20; 1998 c 292 § 117; 1997 
c 252 § 1; 1994 c 221 § 1; 1993 c 73 § 1; 1985 c 30 § 4; prior: 
1984 c 149 § 4; 1977 ex.s. c 80 § 14; 1975-'76 2nd ex.s. c 42 
§ 23; 1965 c 145 § 11.02.005. Former RCW sections: Subd. 
(3), RCW 11.04.110; subd. (4), RCW 11.04.010; subd. (5), 
RCW 11.04.100; subd. (6), RCW 11.04.280; subd. (7), RCW 
11.04.010; subd. (8) and (9), RCW 11.12.240; subd. (14) and 
(15), RCW 11.02.040.] 

Uniformity of application and construction—Relation to electronic 


signatures in global and national commerce act—2014 c 58: See RCW 
64.80.903 and 64.80.904. 


Application—Effective date—2011 c 327: See notes following RCW 
11.103.020. 


Part headings not law—Severability—2008 c 6: See RCW 26.60.900 
and 26.60.901. 
Short title—Application—Purpose—Severability—1985 c 30:See 
RCW 11.02.900 through 11.02.903. 
Purpose—Intent—Severability—1977 ex.s. c 80: See notes following 
RCW 4.16.190. 
Effect of decree of adoption: RCW 26.33.260. 
Kindred of the half blood: RCW 11.04.035. 


Additional notes found at www.leg.wa.gov 


11.02.070 Community property—Disposition—Pro- 
bate administration of. Except as provided in RCW 
41.04.273 and 11.84.025, upon the death of a decedent, a 
one-half share of the community property shall be confirmed 
to the surviving spouse or surviving domestic partner, and the 
other one-half share shall be subject to testamentary disposi- 
tion by the decedent, or shall descend as provided in chapter 
11.04 RCW. The whole of the community property shall be 
subject to probate administration for all purposes of this title, 
including the payment of obligations and debts of the com- 
munity, the award in lieu of homestead, the allowance for 
family support, and any other matter for which the commu- 
nity property would be responsible or liable if the decedent 
were living. [2008 c 6 § 902; 1998 c 292 § 504; 1967 c 168 
$1] 

Part headings not law—Severability—2008 c 6: See RCW 26.60.900 
and 26.60.901. 
Descent and distribution of community property: RCW 11.04.015(1). 
Disposition of quasi-community property: RCW 26.16.230. 


Additional notes found at www.leg.wa.gov 
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11.02.080 Application and construction of act as to 
wills, proceedings, guardians, accrued rights, and pre- 
executed instruments—Severability—Effective date— 
1974 ex.s. c 117. On and after October 1, 1974: 

(1) The provisions of chapter 117, Laws of 1974 ex. sess. 
shall apply to any wills of decedents dying thereafter; 

(2) The provisions of chapter 117, Laws of 1974 ex. sess. 
shall apply to any proceedings in court then pending or there- 
after commenced regardless of the time of the death of dece- 
dent except to the extent that in the opinion of the court the 
former procedure should be made applicable in a particular 
case in the interest of justice or because of infeasibility of 
application of the procedure of chapter 117, Laws of 1974 ex. 
SeSS.; 

(3) Every personal representative including a person 
administering an estate of a minor or incompetent holding an 
appointment on October 1, 1974, continues to hold the 
appointment, has the powers conferred by chapter 117, Laws 
of 1974 ex. sess. and is subject to the duties imposed with 
respect to any act occurring or done thereafter; 

(4) An act done before October 1, 1974 in any proceed- 
ing and any accrued right is not impaired by chapter 117, 
Laws of 1974 ex. sess. If a right is acquired, extinguished, or 
barred upon the expiration of a prescribed period of time 
which has commenced to run by the provisions of any statute 
before October 1, 1974, the provisions shall remain in force 
with respect to that right; 

(5) Any rule of construction or presumption provided in 
chapter 117, Laws of 1974 ex. sess. applies to instruments 
executed before October 1, 1974 unless there is a clear indi- 
cation of a contrary intent. [1974 ex.s.c 117 § 1.] 

Legislative directive—Part headings not part of law: "(1) Sections 4 
and 5 of this 1974 amendatory act shall constitute a new chapter in Title 11 
RCW. 

(2) Sections 52 and 53 of this 1974 amendatory act shall constitute a 
new chapter in Title 11 RCW. 

(3) Part headings employed in this 1974 amendatory act do not consti- 
tute any part of the law and shall not be codified by the code reviser and shall 


not become a part of the Revised Code of Washington." [1974 ex.s. c 117 § 
2] 


Additional notes found at www.leg.wa.gov 


11.02.091 Written instrument—Limit on characteri- 
zation as testamentary. (1) An otherwise effective written 
instrument of transfer may not be deemed testamentary solely 
because of a provision for a nonprobate transfer at death in 
the instrument. 

(2) "Provision for a nonprobate transfer at death" as used 
in subsection (1) of this section includes, but is not limited to, 
a written provision that: 

(a) Money or another benefit up to that time due to, con- 
trolled, or owned by a decedent before death must be paid 
after the decedent's death to a person whom the decedent des- 
ignates either in the instrument or a separate writing, includ- 
ing a will, executed at any time; 

(b) Money or another benefit due or to become due under 
the instrument ceases to be payable in the event of the death 
of the promisee or the promisor before payment or demand; 
or 

(c) Property, controlled by or owned by the decedent 
before death, that is the subject of the instrument passes to a 
person the decedent designates either in the instrument or in 
a separate writing, including a will, executed at any time. 
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(3) "Otherwise effective written instrument of transfer" 
as used in subsection (1) of this section means: An insurance 
policy; a contract of employment; a bond; a mortgage; a 
promissory note; a certified or uncertified security; an 
account agreement; a compensation plan; a pension plan; an 
individual retirement plan; an employee benefit plan; a joint 
tenancy; a community property agreement; a trust; a convey- 
ance; a deed of gift; a contract; or another written instrument 
ofa similar nature that would be effective if it did not contain 
provision for a nonprobate transfer at death. 

(4) This section only eliminates a requirement that 
instruments of transfer comply with formalities for executing 
wills under chapter 11.12 RCW. This section does not make 
a written instrument effective as a contract, gift, conveyance, 
deed, or trust that would not otherwise be effective as such 
for reasons other than failure to comply with chapter 11.12 
RCW. 

(5) This section does not limit the rights of a creditor 
under other laws of this state. [1993 c 291 § 2.] 


11.02.100 Transfer of shares of record—Dividends. 
Shares of record in the name of a spouse or domestic partner 
may be transferred by such person, such person's agent or 
attorney, without the signature of such person's spouse or 
domestic partner. All dividends payable upon any shares of a 
corporation standing in the name of a spouse or domestic 
partner, shall be paid to such spouse or domestic partner, such 
person's agent or attorney, in the same manner as if such per- 
son were unmarried or not in a state registered domestic part- 
nership, and it shall not be necessary for the other spouse or 
domestic partner to join in a receipt therefor; and any proxy 
or power given by a spouse or domestic partner, touching any 
shares of any corporation standing in such person's name, 
shall be valid and binding without the signature of the other 
spouse or other domestic partner. [2008 c 6 § 903; 1990 c 
180 § 7.] 


Part headings not law—Severability—2008 c 6: See RCW 26.60.900 
and 26.60.901. 


11.02.110 Transfer of shares or securities—Pre- 
sumption of joint tenancy. Whenever shares or other secu- 
rities issued by domestic or foreign corporations are or have 
been issued or transferred to two or more persons in joint ten- 
ancy form on the books or records of the corporation, it is 
presumed in favor of the corporation, its registrar and its 
transfer agent that the shares or other securities are owned by 
such persons in joint tenancy and not otherwise. A domestic 
or foreign corporation or its registrar or transfer agent is not 
liable for transferring or causing to be transferred on the 
books of the corporation to or pursuant to the direction of the 
surviving joint tenant or tenants any share or shares or other 
securities theretofore issued by the corporation to two or 
more persons in joint tenancy form on the books or records of 
the corporation, unless the transfer was made with actual 
knowledge by the corporation or by its registrar or transfer 
agent of the existence of any understanding, agreement, con- 
dition, or evidence that the shares or securities were held 
other than in joint tenancy, or of the invalidity of the joint ten- 
ancy or a breach of trust by the joint tenants. [1990 c 180 § 
8.] 
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11.02.120 Transfer of shares—Liability. Neither a 
domestic or foreign corporation or its registrar or transfer 
agent shall be liable for transferring or causing to be trans- 
ferred on the books of the corporation to or pursuant to the 
direction of the surviving spouse or the surviving domestic 
partner any share or shares or other securities theretofore 
issued by the corporation to the deceased or surviving spouse 
or both, or to the deceased or surviving domestic partner or 
both, if the corporation or its registrar or transfer agent shall 
be provided with the following: 

(1) A copy of an agreement which shall have been 
entered into between the spouses or between the domestic 
partners pursuant to RCW 26.16.120 and certified by the 
auditor of the county in this state in whose office the same 
shall have been recorded; 

(2) A certified copy of the death certificate of the 
deceased spouse or deceased domestic partner; 

(3) An affidavit of the surviving spouse or surviving 
domestic partner that: 

(a) The shares or other securities constituted community 
property of the spouses or the domestic partners at date of 
death of the deceased spouse or deceased domestic partner 
and their disposition is controlled by the community property 
agreement; 

(b) No proceedings have been instituted to contest or set 
aside or cancel the agreement; and that 

(c) The claims of creditors have been paid or provided 
for. [2008 c 6 § 904; 1990 c 180 § 9.] 


Part headings not law—Severability—2008 c 6: See RCW 26.60.900 
and 26.60.901. 


11.02.130 Safe deposit repository—Lease provision 
ineffective to create joint tenancy or transfer at one les- 
see's death. A provision in a lease of a safety deposit repos- 
itory to the effect that two or more persons have access to the 
repository, or that purports to create a joint tenancy in the 
repository or in the contents of the repository, or that purports 
to vest ownership of the contents of the repository in the sur- 
viving lessee, is ineffective to create joint ownership of the 
contents of the repository or to transfer ownership at death of 
one of the lessees to the survivor. Ownership of the contents 
of the repository and devolution of title to those contents is 
determined according to rules of law without regard to the 
lease provisions. [1993 c 291 § 3.] 


11.02.900 Short tithe—Washington trust act of 1984. 
Chapter 149, Laws of 1984, as amended and reenacted in 
chapters 8, 9, 10, 11, 23, 30, and 31, Laws of 1985 shall be 
known as the Washington trust act of 1984. [1985 c 30 § 2.] 


11.02.901 Application—1985 c 30—Application of 
1984 c 149 as amended and reenacted in 1985. (1) Nothing 
in chapter 8, 9, 10, 11, 23, 30, or 31, Laws of 1985 shall inval- 
idate or nullify: 

(a) Any instrument or property relationship that is exe- 
cuted and irrevocable as of the April 10, 1985; or 

(b) Any action undertaken in a proceeding where the 
action was commenced before April 10, 1985, as long as the 
instrument, property relationship, or action complies with 
chapter 149, Laws of 1984. 
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(2) Except as specifically provided otherwise in chapter 
149, Laws of 1984 as amended and reenacted in 1985, chap- 
ter 149, Laws of 1984 as amended and reenacted in 1985 
shall apply to all instruments, property relationships, and pro- 
ceedings existing on January 1, 1985. [1985 c 30 § 139.] 


11.02.902 Purpose—1985 c 30. The purpose of this act 
is to make technical corrections to chapter 149, Laws of 
1984, and to ensure that the changes made in that chapter 
meet the constitutional requirements of Article II, section 19 
of the state Constitution. [1985 c 30 § 1.] 


11.02.903 Severability—1985 c 30. If any provision of 
this act or its application to any person or circumstance is 
held invalid, the remainder of the act or the application of the 
provision to other persons or circumstances is not affected. 
[1985 c 30 § 144.] 


Chapter 11.04 RCW 
DESCENT AND DISTRIBUTION 


Sections 

11.04.015 Descent and distribution of real and personal estate. 

11.04.035 Kindred of the half blood. 

11.04.041 Advancements. 

11.04.060 Tenancy in dower and by curtesy abolished. 

11.04.071 Survivorship as incident of tenancy by the entireties abolished. 

11.04.081 Inheritance by and from any child not dependent upon mar- 
riage of parents. 

11.04.085 Inheritance by adopted child. 

11.04.095 Inheritance from stepparent avoids escheat. 

11.04.230 United States savings bond—Effect of death of co-owner. 

11.04.240 United States savings bond—Effect of beneficiary's survival 
of registered owner. 

11.04.250 When real estate vests—Rights of heirs. 

11.04.290 Vesting of title. 


Inheritance rights of slayers or abusers: Chapter 11.84 RCW. 


11.04.015 Descent and distribution of real and per- 
sonal estate. The net estate of a person dying intestate, or 
that portion thereof with respect to which the person shall 
have died intestate, shall descend subject to the provisions of 
RCW 11.04.250 and 11.02.070, and shall be distributed as 
follows: 

(1) Share of surviving spouse or state registered domes- 
tic partner. The surviving spouse or state registered domestic 
partner shall receive the following share: 

(a) All of the decedent's share of the net community 
estate; and 

(b) One-half of the net separate estate if the intestate is 
survived by issue; or 

(c) Three-quarters of the net separate estate if there is no 
surviving issue, but the intestate is survived by one or more of 
his or her parents, or by one or more of the issue of one or 
more of his or her parents; or 

(d) All of the net separate estate, if there is no surviving 
issue nor parent nor issue of parent. 

(2) Shares of others than surviving spouse or state regis- 
tered domestic partner. The share of the net estate not distrib- 
utable to the surviving spouse or state registered domestic 
partner, or the entire net estate if there is no surviving spouse 
or state registered domestic partner, shall descend and be dis- 
tributed as follows: 
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(a) To the issue of the intestate; if they are all in the same 
degree of kinship to the intestate, they shall take equally, or if 
of unequal degree, then those of more remote degree shall 
take by representation. 

(b) If the intestate not be survived by issue, then to the 
parent or parents who survive the intestate. 

(c) If the intestate not be survived by issue or by either 
parent, then to those issue of the parent or parents who sur- 
vive the intestate; if they are all in the same degree of kinship 
to the intestate, they shall take equally, or, if of unequal 
degree, then those of more remote degree shall take by repre- 
sentation. 

(d) If the intestate not be survived by issue or by either 
parent, or by any issue of the parent or parents who survive 
the intestate, then to the grandparent or grandparents who 
survive the intestate; if both maternal and paternal grandpar- 
ents survive the intestate, the maternal grandparent or grand- 
parents shall take one-half and the paternal grandparent or 
grandparents shall take one-half. 

(e) If the intestate not be survived by issue or by either 
parent, or by any issue of the parent or parents or by any 
grandparent or grandparents, then to those issue of any grand- 
parent or grandparents who survive the intestate; taken as a 
group, the issue of the maternal grandparent or grandparents 
shall share equally with the issue of the paternal grandparent 
or grandparents, also taken as a group; within each such 
group, all members share equally if they are all in the same 
degree of kinship to the intestate, or, if some be of unequal 
degree, then those of more remote degree shall take by repre- 
sentation. [2010 c 8 § 2001; 2007 c 156 § 27; 1974 ex.s. c 
117 § 6; 1967 c 168 § 2; 1965 ex.s. c 55 § 1; 1965 c 145 § 
11.04.015. Formerly RCW 11.04.020, 11.04.030, 11.04.050.] 


Appropriation to pay debts and expenses: Chapter 11.10 RCW. 


Community property 
disposition: RCW 11.02.070. 
generally: Chapter 26.16 RCW. 


Escheats: Chapter 11.08 RCW. 

"Net estate" defined: RCW 11.02.005(9). 

Payment of claims where estate insufficient: RCW 11.76.150. 

Priority of sale, etc., as between realty and personalty: Chapter 11.10 RCW. 


Additional notes found at www.leg.wa.gov 


11.04.035 Kindred of the half blood. Kindred of the 
half blood shall inherit the same share which they would have 
inherited if they had been of the whole blood, unless the 
inheritance comes to the intestate by descent, devise, or gift 
from one of his or her ancestors, or kindred of such ancestor's 
blood, in which case all those who are not of the blood of 
such ancestors shall be excluded from such inheritance: 
PROVIDED, HOWEVER, That the words "kindred of such 
ancestor's blood" and "blood of such ancestors" shall be con- 
strued to include any child lawfully adopted by one who is in 
fact of the blood of such ancestors. [2010 c 8 § 2002; 1967 c 
168 § 3; 1965 c 145 § 11.04.035. Formerly RCW 11.04.100, 
part. ] 

"Degree of kinship" defined: RCW 11.02.005(3). 


11.04.041 Advancements. Ifa person dies intestate as 
to all his or her estate, property which he or she gave in his or 
her lifetime as an advancement to any person who, if the 
intestate had died at the time of making the advancement, 
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would be entitled to inherit a part of his or her estate, shall be 
counted toward the advancee's intestate share, and to the 
extent that it does not exceed such intestate share shall be 
taken into account in computing the estate to be distributed. 
Every gratuitous inter vivos transfer is deemed to be an abso- 
lute gift and not an advancement unless shown to be an 
advancement. The advancement shall be considered as of its 
value at the time when the advancee came into possession or 
enjoyment or at the time of the death of the intestate, which- 
ever first occurs. If the advancee dies before the intestate, 
leaving a lineal heir who takes from the intestate, the 
advancement shall be taken into account in the same manner 
as if it had been made directly to such heir. If such heir is enti- 
tled to a lesser share in the estate than the advancee would 
have been entitled had he or she survived the intestate, then 
the heir shall only be charged with such proportion of the 
advancement as the amount he or she would have inherited, 
had there been no advancement, bears to the amount which 
the advancee would have inherited, had there been no 
advancement. [2010 c 8 § 2003; 1965 c 145 § 11.04.041. 
Formerly RCW 11.04.040, 11.04.120, 11.04.130, 11.04.140, 
11.04.150, 11.04.160, and 11.04.170.] 


11.04.060 Tenancy in dower and by curtesy abol- 
ished. The provisions of RCW 11.04.015, as to the inheri- 
tance of the husband and wife from each other take the place 
of tenancy in dower and tenancy by curtesy, which are hereby 
abolished. [1965 c 145 § 11.04.060. Prior: Code 1881 § 
3304; 1875 p 55 § 3; RRS § 1343.] 


11.04.071 Survivorship as incident of tenancy by the 
entireties abolished. The right of survivorship as an incident 
of tenancy by the entireties is abolished. [1965 c 145 § 
11.04.071.] 

Joint tenancy: Chapter 64.28 RCW. 


Safe deposit repository—Lease provision ineffective to create joint tenancy 
or transfer at one lessee's death: RCW 11.02.130. 


11.04.081 Inheritance by and from any child not 
dependent upon marriage of parents. For the purpose of 
inheritance to, through, and from any child, the effects and 
treatment of the parent-child relationship shall not depend 
upon whether or not the parents have been married. [1975- 
'76 2nd ex.s. c 42 § 24; 1965 c 145 § 11.04.081. Formerly 
RCW 11.04.080 and 11.04.090.] 

Effect of decree of adoption: RCW 26.33.260. 
"Issue" includes all lawfully adopted children: RCW 11.02.005(8). 


11.04.085 Inheritance by adopted child. A lawfully 
adopted child shall not be considered an "heir" of his or her 
natural parents for purposes of this title. [2010 c 8 § 2004; 
1965 c 145 § 11.04.085.] 

Effect of decree of adoption: RCW 26.33.260. 
"Issue" includes lawfully adopted children: RCW 11.02.005(8). 


11.04.095 Inheritance from stepparent avoids 
escheat. If a person dies leaving a surviving spouse or sur- 
viving domestic partner and issue by a former spouse or for- 
mer domestic partner and leaving a will whereby all or sub- 
stantially all of the deceased's property passes to the surviv- 
ing spouse or surviving domestic partner or having before 
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death conveyed all or substantially all his or her property to 
the surviving spouse or surviving domestic partner, and after- 
wards the latter dies without heirs and without disposing of 
his or her property by will so that except for this section the 
same would all escheat, the issue of the spouse or domestic 
partner first deceased who survive the spouse or domestic 
partner last deceased shall take and inherit from the spouse or 
domestic partner last deceased the property so acquired by 
will or conveyance or the equivalent thereof in money or 
other property; if such issue are all in the same degree of kin- 
ship to the spouse or domestic partner first deceased they 
shall take equally, or, if of unequal degree, then those of more 
remote degree shall take by representation with respect to 
such spouse or such domestic partner first deceased. [2008 c 
6 § 905; 1965 c 145 § 11.04.095. Prior: 1919 c 197 § 1; RCW 
11.08.010; RRS § 1356-1.] 


Part headings not law—Severability—2008 c 6: See RCW 26.60.900 
and 26.60.901. 


11.04.230 United States savings bond—Effect of 
death of co-owner. If either co-owner of United States sav- 
ings bonds registered in two names as co-owners (in the alter- 
native) dies without having presented and surrendered the 
bond for payment to a federal reserve bank or the treasury 
department, the surviving co-owner will be the sole and abso- 
lute owner of the bond. [1965 c 145 § 11.04.230. Prior: 1943 
c 14 § 1; Rem. Supp. 1943 § 11548-60.] 


11.04.240 United States savings bond—Effect of ben- 
eficiary's survival of registered owner. If the registered 
owner of United States savings bonds registered in the name 
of one person payable on death to another dies without hav- 
ing presented and surrendered the bond for payment or autho- 
rized reissue to a federal reserve bank or the treasury depart- 
ment, and is survived by the beneficiary, the beneficiary will 
be the sole and absolute owner of the bond. [1965 c 145 § 
11.04.240. Prior: 1943 c 14 § 2; Rem. Supp. 1943 § 11548- 
61.] 


11.04.250 When real estate vests—Rights of heirs. 
When a person dies seized of lands, tenements or heredita- 
ments, or any right thereto or entitled to any interest therein 
in fee or for the life of another, his or her title shall vest 
immediately in his or her heirs or devisees, subject to his or 
her debts, family allowance, expenses of administration, and 
any other charges for which such real estate is liable under 
existing laws. No administration of the estate of such dece- 
dent, and no decree of distribution or other finding or order of 
any court shall be necessary in any case to vest such title in 
the heirs or devisees, but the same shall vest in the heirs or 
devisees instantly upon the death of such decedent: PRO- 
VIDED, That no person shall be deemed a devisee until the 
will has been probated. The title and right to possession of 
such lands, tenements, or hereditaments so vested in such 
heirs or devisees, together with the rents, issues, and profits 
thereof, shall be good and valid against all persons claiming 
adversely to the claims of any such heirs, or devisees, except- 
ing only the personal representative when appointed, and per- 
sons lawfully claiming under such personal representative; 
and any one or more of such heirs or devisees, or their grant- 
ees, jointly or severally, may sue for and recover their respec- 
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tive shares or interests in any such lands, tenements, or 
hereditaments and the rents, issues, and profits thereof, 
whether letters testamentary or of administration be granted 
or not, from any person except the personal representative 
and those lawfully claiming under such personal representa- 
tive. [2010 c 8 § 2005; 1965 c 145 § 11.04.250. Prior: 1895 
c 105 § 1; RRS § 1366.] 


Right to possession and management of estate: RCW 11.48.020. 


11.04.290 Vesting of title. RCW 11.04.250 through 
11.04.290 shall apply to community real property and also to 
separate estate; and upon the death of either spouse or either 
domestic partner, title of all community real property shall 
vest immediately in the person or persons to whom the same 
shall go, pass, descend or be devised, as provided in RCW 
11.04.015, subject to all the charges mentioned in RCW 
11.04.250. [2008 c 6 § 930; 1965 c 145 § 11.04.290. Prior: 
1895 c 105 § 5; RRS § 1370.] 


Part headings not law—Severability—2008 c 6: See RCW 26.60.900 
and 26.60.901. 


Chapter 11.054 RCW 
UNIFORM SIMULTANEOUS DEATH ACT 


Sections 


11.05A.010 Definitions. 

11.05A.020 Minimum survival requirement—Probate code. 
11.05A.030 Minimum survival requirement—Governing instruments. 
11.05A.040 Minimum survival requirement—Co-owners. 
11.05A.050 Evidence of death or status. 

11.05A.060 Exceptions. 

11.05A.070 Liability. 

11.05A.900 Application—Construction. 

11.05A.901 Short title. 

11.05A.904 Application. 


11.05A.010 Definitions. The definitions in this section 
apply throughout this chapter unless the context clearly 
requires otherwise. 

(1) "Co-owners with right of survivorship" includes joint 
tenants, tenants by the entireties, and other co-owners of 
property or accounts held under circumstances that entitle 
one or more to the whole of the property or account on the 
death of the other or others. 

(2) "Governing instrument" means a deed, will, trust, 
insurance or annuity policy, account with pay on death desig- 
nation, pension, profit-sharing, retirement, or similar benefit 
plan, instrument creating or exercising a power of appoint- 
ment or a power of attorney, or a dispositive, appointive, or 
nominative instrument of any similar type. 

(3) "Payor" means a trustee, insurer, business entity, 
employer, government, governmental agency, subdivision, or 
instrumentality, or any other person authorized or obligated 
by law or a governing instrument to make payments. 

(4) "POD" means pay on death. 

(5) "TOD" means transfer on death. [2007 c 475 § 7.] 


11.05A.020 Minimum survival requirement—Pro- 
bate code. Except as provided in RCW 11.05A.060 and 
except for the purposes of the uniform TOD security registra- 
tion act, if the title to property, the devolution of property, the 
right to elect an interest in property, or the right to exempt 
property, homestead, or family allowance depends upon an 
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individual's survivorship of the death of another individual, 
an individual who is not established by clear and convincing 
evidence to have survived the other individual by one hun- 
dred twenty hours is deemed to have predeceased the other 
individual. This section does not apply if its application 
would result in a taking of intestate estate by the state. [2007 
c 475 § 8.] 


11.05A.030 Minimum survival requirement—Gov- 
erning instruments. Except as provided in RCW 
11.05A.060 and except for a security registered in benefi- 
ciary form (TOD) under the Uniform TOD Security Registra- 
tion Act, for purposes of a provision of a governing instru- 
ment that relates to an individual surviving an event, includ- 
ing the death of another individual, an individual who is not 
established by clear and convincing evidence to have sur- 
vived the event by one hundred twenty hours is deemed to 
have predeceased the event. [2007 c 475 § 9.] 


11.05A.040 Minimum survival requirement—Co- 
owners. Except as provided in RCW 11.05A.060, if (1) it is 
not established by clear and convincing evidence that one of 
two co-owners with right of survivorship survived the other 
co-owner by one hundred twenty hours, one-half of the prop- 
erty passes as if one had survived by one hundred twenty 
hours and one-half as if the other had survived by one hun- 
dred twenty hours, and (2) there are more than two co-owners 
and it is not established by clear and convincing evidence that 
at least one of them survived the others by one hundred 
twenty hours, the property passes in the proportion that one 
bears to the whole number of co-owners. [2007 c 475 § 10.] 


11.05A.050 Evidence of death or status. In addition to 
the rules of evidence in courts of general jurisdiction, the fol- 
lowing rules relating to a determination of death and status 
apply: 

(1) Death occurs when an individual is determined to be 
dead by the attending physician, county coroner, or county 
medical officer. 

(2) A certified or authenticated copy of a death certifi- 
cate purporting to be issued by an official or agency of the 
place where the death purportedly occurred is prima facie 
evidence of the fact, place, date, and time of death and the 
identity of the decedent. 

(3) A certified or authenticated copy of any record or 
report of a governmental agency, domestic or foreign, that an 
individual is missing, detained, dead, or alive is prima facie 
evidence of the status and of the dates, circumstances, and 
places disclosed by the record or report. 

(4) In the absence of prima facie evidence of death under 
subsection (2) or (3) of this section, the fact of death may be 
established by clear and convincing evidence, including cir- 
cumstantial evidence. 

(5) An individual whose death is not established under 
this section who is absent for a continuous period of seven 
years, during which he or she has not been heard from, and 
whose absence is not satisfactorily explained after diligent 
search or inquiry, is presumed to be dead. His or her death is 
presumed to have occurred at the end of the period unless 
there is sufficient evidence for determining that death 
occurred earlier. 
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(6) In the absence of evidence disputing the time of death 
stipulated on a document described in subsection (2) or (3) of 
this section, a document described in subsection (2) or (3) of 
this section that stipulates a time of death one hundred twenty 
hours or more after the time of death of another individual, 
however the time of death of the other individual is deter- 
mined, establishes by clear and convincing evidence that the 
individual survived the other individual by one hundred 
twenty hours. [2007 c 475 § 11.] 


11.05A.060 Exceptions. This chapter does not apply if: 

(1) The governing instrument contains language dealing 
explicitly with simultaneous deaths or deaths in a common 
disaster and that language is operable under the facts of the 
case; 

(2) The governing instrument expressly indicates that an 
individual is not required to survive an event, including the 
death of another individual, by any specified period or 
expressly requires the individual to survive the event for a 
stated period; 

(3) The imposition of a one hundred twenty-hour 
requirement of survival would cause a nonvested property 
interest or a power of appointment to be invalid under RCW 
11.98.130 through 11.98.160; or 

(4) The application of this chapter to multiple governing 
instruments would result in an unintended failure or duplica- 
tion of a disposition. [2007 c 475 § 12.] 


11.05A.070 Liability. (1) Protection of Payors and 
Other Third Parties. 

(a) A payor or other third party is not liable for having 
made a payment or transferred an item of property or any 
other benefit to a person designated in a governing instru- 
ment who, under this chapter, is not entitled to the payment or 
item of property, or for having taken any other action in good 
faith reliance on the person's apparent entitlement under the 
terms of the governing instrument, before the payor or other 
third party received written notice of a claimed lack of enti- 
tlement under this chapter. A payor or other third party is lia- 
ble for a payment made or other action taken after the payor 
or other third party received written notice of a claimed lack 
of entitlement under this chapter. 

(b) Written notice of a claimed lack of entitlement under 
(a) of this subsection must be mailed to the payor's or other 
third party's main office or home by registered or certified 
mail, return receipt requested, or served upon the payor or 
other third party in the same manner as a summons in a civil 
action. Upon receipt of written notice of a claimed lack of 
entitlement under this chapter, a payor or other third party 
may pay any amount owed or transfer or deposit any item of 
property held by it to or with the court having jurisdiction of 
the probate proceedings relating to the decedent's estate, or if 
no proceedings have been commenced, to or with the court 
having jurisdiction of probate proceedings relating to dece- 
dents' estates located in the county of the decedent's resi- 
dence. The court shall hold the funds or item of property and, 
upon its determination under this chapter, shall order dis- 
bursement in accordance with the determination. Payments, 
transfers, or deposits made to or with the court discharge the 
payor or other third party from all claims for the value of 
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amounts paid to or items of property transferred to or depos- 
ited with the court. 

(2) Protection of Bona Fide Purchasers—Personal Lia- 
bility of Recipient. 

(a) A person who purchases property for value and with- 
out notice, or who receives a payment or other item of prop- 
erty in partial or full satisfaction of a legally enforceable obli- 
gation, is neither obligated under this chapter to return the 
payment, item of property, or benefit nor liable under this 
chapter for the amount of the payment or the value of the item 
of property or benefit. But a person who, not for value, 
receives a payment, item of property, or any other benefit to 
which the person is not entitled under this chapter is obligated 
to return the payment, item of property, or benefit, or is per- 
sonally liable for the amount of the payment or the value of 
the item of property or benefit, to the person who is entitled 
to it under this chapter. 

(b) If this chapter or any part of this chapter is preempted 
by federal law with respect to a payment, an item of property, 
or any other benefit covered by this chapter, a person who, 
not for value, receives the payment, item of property, or any 
other benefit to which the person is not entitled under this 
chapter is obligated to return the payment, item of property, 
or benefit, or is personally liable for the amount of the pay- 
ment or the value of the item of property or benefit, to the per- 
son who would have been entitled to it were this chapter or 
part of this chapter not preempted. [2007 c 475 § 13.] 


11.05A.900 Application—Construction. This chapter 
shall be applied and construed to effectuate its general pur- 
pose to make uniform the law with respect to the subject of 
this chapter among states enacting it. [2007 c 475 § 14.] 


11.05A.901 Short title. This chapter may be cited as 
the uniform simultaneous death act. [2007 c 475 § 15.] 


11.05A.904 Application. On July 22, 2007: 

(1) An act done before July 22, 2007, in any proceeding 
and any accrued right is not impaired by this chapter. If a 
right is acquired, extinguished, or barred upon the expiration 
of a prescribed period of time that has commenced to run by 
the provisions of any statute before July 22, 2007, the provi- 
sions remain in force with respect to that right; and 

(2) Any rule of construction or presumption provided in 
this chapter applies to instruments executed and multi- 
ple-party accounts opened before July 22, 2007, unless there 
is a clear indication of a contrary intent. [2007 c 475 § 18.] 


Chapter 11.07 RCW 


NONPROBATE ASSETS ON DISSOLUTION OR 
INVALIDATION OF MARRIAGE 


Sections 


11.07.010 | Nonprobate assets—Dissolution or invalidation of marriage or 


domestic partnership—Termination of domestic partnership. 


11.07.010 Nonprobate assets—Dissolution or invali- 
dation of marriage or domestic partnership—Termina- 
tion of domestic partnership. (1) This section applies to all 
nonprobate assets, wherever situated, held at the time of entry 
of a decree of dissolution of marriage or state registered 
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domestic partnership or a declaration of invalidity or certifi- 
cation of termination of a state registered domestic partner- 
ship. 

(2)(a) If a marriage or state registered domestic partner- 
ship is dissolved or invalidated, or a state registered domestic 
partnership terminated, a provision made prior to that event 
that relates to the payment or transfer at death of the dece- 
dent's interest in a nonprobate asset in favor of or granting an 
interest or power to the decedent's former spouse or state reg- 
istered domestic partner, is revoked. A provision affected by 
this section must be interpreted, and the nonprobate asset 
affected passes, as if the former spouse or former state regis- 
tered domestic partner, failed to survive the decedent, having 
died at the time of entry of the decree of dissolution or decla- 
ration of invalidity or termination of state registered domestic 
partnership. 

(b) This subsection does not apply if and to the extent 
that: 

(i) The instrument governing disposition of the nonpro- 
bate asset expressly provides otherwise; 

(ii) The decree of dissolution, declaration of invalidity, 
or other court order requires that the decedent maintain a non- 
probate asset for the benefit of a former spouse or former 
state registered domestic partner or children of the marriage 
or domestic partnership, payable on the decedent's death 
either outright or in trust, and other nonprobate assets of the 
decedent fulfilling such a requirement for the benefit of the 
former spouse or former state registered domestic partner or 
children of the marriage or domestic partnership do not exist 
at the decedent's death; 

(iii) A court order requires that the decedent maintain a 
nonprobate asset for the benefit of another, payable on the 
decedent's death either outright or in a trust, and other non- 
probate assets of the decedent fulfilling such a requirement 
do not exist at the decedent's death; or 

(iv) If not for this subsection, the decedent could not 
have effected the revocation by unilateral action because of 
the terms of the decree, declaration, termination of state reg- 
istered domestic partnership, or for any other reason, imme- 
diately after the entry of the decree of dissolution, declaration 
of invalidity, or termination of state registered domestic part- 
nership. 

(3)(a) A payor or other third party in possession or con- 
trol of a nonprobate asset at the time of the decedent's death 
is not liable for making a payment or transferring an interest 
in a nonprobate asset to a decedent's former spouse or state 
registered domestic partner, whose interest in the nonprobate 
asset is revoked under this section, or for taking another 
action in reliance on the validity of the instrument governing 
disposition of the nonprobate asset, before the payor or other 
third party has actual knowledge of the dissolution or other 
invalidation of marriage or termination of the state registered 
domestic partnership. A payor or other third party is liable for 
a payment or transfer made or other action taken after the 
payor or other third party has actual knowledge of a revoca- 
tion under this section. 

(b) This section does not require a payor or other third 
party to pay or transfer a nonprobate asset to a beneficiary 
designated in a governing instrument affected by the dissolu- 
tion or other invalidation of marriage or termination of state 
registered domestic partnership, or to another person claim- 
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ing an interest in the nonprobate asset, if the payor or third 
party has actual knowledge of the existence of a dispute 
between the former spouse or former state registered domes- 
tic partner, and the beneficiaries or other persons concerning 
rights of ownership of the nonprobate asset as a result of the 
application of this section among the former spouse or former 
state registered domestic partner, and the beneficiaries or 
among other persons, or if the payor or third party is other- 
wise uncertain as to who is entitled to the nonprobate asset 
under this section. In such a case, the payor or third party 
may, without liability, notify in writing all beneficiaries or 
other persons claiming an interest in the nonprobate asset of 
either the existence of the dispute or its uncertainty as to who 
is entitled to payment or transfer of the nonprobate asset. The 
payor or third party may also, without liability, refuse to pay 
or transfer a nonprobate asset in such a circumstance to a ben- 
eficiary or other person claiming an interest until the time that 
either: 


(i) All beneficiaries and other interested persons claim- 
ing an interest have consented in writing to the payment or 
transfer; or 


(ii) The payment or transfer is authorized or directed by 
a court of proper jurisdiction. 


(c) Notwithstanding subsections (1) and (2) of this sec- 
tion and (a) and (b) of this subsection, a payor or other third 
party having actual knowledge of the existence of a dispute 
between beneficiaries or other persons concerning rights to a 
nonprobate asset as a result of the application of this section 
may condition the payment or transfer of the nonprobate 
asset on execution, in a form and with security acceptable to 
the payor or other third party, of a bond in an amount that is 
double the fair market value of the nonprobate asset at the 
time of the decedent's death or the amount of an adverse 
claim, whichever is the lesser, or of a similar instrument to 
provide security to the payor or other third party, indemnify- 
ing the payor or other third party for any liability, loss, dam- 
age, costs, and expenses for and on account of payment or 
transfer of the nonprobate asset. 


(d) As used in this subsection, "actual knowledge" 
means, for a payor or other third party in possession or con- 
trol of the nonprobate asset at or following the decedent's 
death, written notice to the payor or other third party, or to an 
officer of a payor or third party in the course of his or her 
employment, received after the decedent's death and within a 
time that is sufficient to afford the payor or third party a rea- 
sonable opportunity to act upon the knowledge. The notice 
must identify the nonprobate asset with reasonable specific- 
ity. The notice also must be sufficient to inform the payor or 
other third party of the revocation of the provisions in favor 
of the decedent's spouse or state registered domestic partner, 
by reason of the dissolution or invalidation of marriage or ter- 
mination of state registered domestic partnership, or to 
inform the payor or third party of a dispute concerning rights 
to a nonprobate asset as a result of the application of this sec- 
tion. Receipt of the notice for a period of more than thirty 
days is presumed to be received within a time that is suffi- 
cient to afford the payor or third party a reasonable opportu- 
nity to act upon the knowledge, but receipt of the notice for a 
period of less than five business days is presumed not to be a 
sufficient time for these purposes. These presumptions may 
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be rebutted only by clear and convincing evidence to the con- 
trary. 

(4)(a) A person who purchases a nonprobate asset from a 
former spouse, former state registered domestic partner, or 
other person, for value and without actual knowledge, or who 
receives from a former spouse, former state registered 
domestic partner, or other person payment or transfer of a 
nonprobate asset without actual knowledge and in partial or 
full satisfaction of a legally enforceable obligation, is neither 
obligated under this section to return the payment, property, 
or benefit nor is liable under this section for the amount of the 
payment or the value of the nonprobate asset. However, a for- 
mer spouse, former state registered domestic partner, or other 
person who, with actual knowledge, not for value, or not in 
satisfaction of a legally enforceable obligation, receives pay- 
ment or transfer of a nonprobate asset to which that person is 
not entitled under this section is obligated to return the pay- 
ment or nonprobate asset, or is personally liable for the 
amount of the payment or value of the nonprobate asset, to 
the person who is entitled to it under this section. 

(b) As used in this subsection, "actual knowledge" 
means, for a person described in (a) of this subsection who 
purchases or receives a nonprobate asset from a former 
spouse, former state registered domestic partner, or other per- 
son, personal knowledge or possession of documents relating 
to the revocation upon dissolution or invalidation of marriage 
of provisions relating to the payment or transfer at the dece- 
dent's death of the nonprobate asset, received within a time 
after the decedent's death and before the purchase or receipt 
that is sufficient to afford the person purchasing or receiving 
the nonprobate asset reasonable opportunity to act upon the 
knowledge. Receipt of the personal knowledge or possession 
of the documents for a period of more than thirty days is pre- 
sumed to be received within a time that is sufficient to afford 
the payor or third party a reasonable opportunity to act upon 
the knowledge, but receipt of the notice for a period of less 
than five business days is presumed not to be a sufficient time 
for these purposes. These presumptions may be rebutted only 
by clear and convincing evidence to the contrary. 

(5)(a) As used in this section, "nonprobate asset" means 
those rights and interests of a person having beneficial own- 
ership of an asset that pass on the person's death under only 
the following written instruments or arrangements other than 
the decedent's will: 

(i) A payable-on-death provision of a life insurance pol- 
icy, employee benefit plan, annuity or similar contract, or 
individual retirement account, unless provided otherwise by 
controlling federal law; 

(i1) A payable-on-death, trust, or joint with right of survi- 
vorship bank account; 

(iii) A trust of which the person is a grantor and that 
becomes effective or irrevocable only upon the person's 
death; 

(iv) Transfer on death beneficiary designations of a 
transfer on death or pay on death security, or joint tenancy or 
joint tenancy with right of survivorship designations of a 
security, if such designations are authorized under Washing- 
ton law; 

(v) A transfer on death, pay on death, joint tenancy, or 
joint tenancy with right of survivorship brokerage account; 

(vi) A transfer on death deed; 
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(vii) Unless otherwise specifically provided therein, a 
contract wherein payment or performance under that contract 
is affected by the death of the person; or 

(viii) Unless otherwise specifically provided therein, any 
other written instrument of transfer, within the meaning of 
RCW 11.02.091(3), containing a provision for the nonpro- 
bate transfer of an asset at death. 

(b) For the general definition in this title of "nonprobate 
asset," see RCW 11.02.005(10) and for the definition of 
"nonprobate asset" relating to testamentary disposition of 
nonprobate assets, see RCW 11.11.010(7). For the purposes 
of this chapter, a "bank account" includes an account into or 
from which cash deposits and withdrawals can be made, and 
includes demand deposit accounts, time deposit accounts, 
money market accounts, or certificates of deposit, maintained 
at a bank, savings and loan association, credit union, broker- 
age house, or similar financial institution. 

(6) This section is remedial in nature and applies as of 
July 25, 1993, to decrees of dissolution and declarations of 
invalidity entered after July 24, 1993, and this section applies 
as of January 1, 1995, to decrees of dissolution and declara- 
tions of invalidity entered before July 25, 1993. [2014 c 58 § 
19; 2008 c 6 § 906. Prior: 2007 c 475 § 2; 2007 c 156 § 13; 
2002 c 18 § 1; 1998 c 292 § 118; 1997 c 252 § 2; 1994 c 221 
§ 2; 1993 c 236 § 1.] 

Uniformity of application and construction—Relation to electronic 


signatures in global and national commerce act—2014 c 58: See RCW 
64.80.903 and 64.80.904. 


Part headings not law—Severability—2008 c 6: See RCW 26.60.900 
and 26.60.901. 


Additional notes found at www.leg.wa.gov 


Chapter 11.08 RCW 


ESCHEATS 

Sections 

11.08.101 Property of deceased inmates of state institutions—Disposi- 
tion after two years. 

11.08.111 Property of deceased inmates of state institutions—Disposi- 
tion within two years. 

11.08.120 Property of deceased inmates of state institutions—Sale—Dis- 
position of proceeds. 

11.08.140 — Escheat for want of heirs. 

11.08.150 Title to property vests in state at death of owner. 

11.08.160 Department of revenue—Jurisdiction—Duties. 

11.08.170 Probate of escheat property—Notice to department of revenue. 

11.08.180 Department of revenue to be furnished copies of documents 
and pleadings. 

11.08.185 | Escheat property—Records of department of revenue—Public 
record information. 

11.08.200 Liability for use of escheated property. 

11.08.205 Lease, sublease, or rental of escheated real property—Autho- 
rized—Expenses—Distribution of proceeds. 

11.08.210 Allowance of claims, expenses, partial fees—Sale of prop- 
erty—Decree of distribution. 

11.08.220 Certified copies of decree—Department of natural resources 
duties. 

11.08.230 Appearance and claim of heirs—Notices to department of rev- 
enue. 

11.08.240 Limitation on filing claim. 

11.08.250 Order of court on establishment of claim—Parklands— 
Appraisal. 

11.08.260 Payment of escheated funds to claimant. 

11.08.270 | Conveyance of escheated property to claimant. 

11.08.280 Limitation when claimant is minor or incompetent not under 
guardianship. 

11.08.290 Deposit of cash received by personal representative of escheat 
estate. 

11.08.300 Transfer of property to department of revenue. 


Action to recover property forfeited to state: RCW 7.56.120. 
(2016 Ed.) 


Escheats 


Banks, disposition of unclaimed personalty: RCW 30A.44.150, 30A4.44.180 
through 30A.44.230. 


Escheat of postal savings system accounts: Chapter 63.48 RCW. 
Permanent common school fund, escheats as source of: RCW 28A.515.300. 
Savings and loan associations, escheats: RCW 33.20.130, 33.40.110. 


Social security benefits, payment to survivors or secretary of social and 
health services: RCW 11.66.010. 


State land acquired by escheat, management: RCW 79.10.030. 
Unclaimed estate, disposition: RCW 11.76.220. 
Uniform unclaimed property act: Chapter 63.29 RCW. 


11.08.101 Property of deceased inmates of state insti- 
tutions—Disposition after two years. Where, upon the 
expiration of two years after the death of any inmate of any 
state institution, there remains in the custody of the superin- 
tendent of such institution, money or property belonging to 
said deceased inmate, the superintendent shall forward such 
money to the state treasurer for deposit in the general fund of 
the state, and shall report such transfer and any remaining 
property to the department of corrections, which department 
shall cause the sale of such property and proceeds thereof 
shall be forwarded to the state treasurer for deposit in the gen- 
eral fund. [1981 c 136 § 58; 1979 c 141 § 10; 1965 c 145 § 
11.08.101. Prior: 1951 c 138 § 1; prior: 1923 c 113 § 1; RRS 
§ 1363-1.] 

Abandoned inmate personal property: RCW 63.42.030, 63.42.040. 
State institutions: Title 72 RCW. 


Additional notes found at www.leg.wa.gov 


11.08.111 Property of deceased inmates of state insti- 
tutions—Disposition within two years. Prior to the expira- 
tion of the two-year period provided for in RCW 11.08.101, 
the superintendent may transfer such money or property in 
his or her possession, upon request and satisfactory proof 
submitted to him or her, to the following designated persons: 

(1) To the personal representative of the estate of such 
deceased inmate; or 

(2) To the successor or successors defined in RCW 
11.62.005, where such money and property does not exceed 
the amount specified in RCW 6.13.030, and the successor or 
successors shall have furnished proof of death and an affida- 
vit made by said successor or successors meeting the require- 
ments of RCW 11.62.010; or 

(3) In the case of money, to the person who may have 
deposited such money with the superintendent for the use of 
the decedent, where the sum involved does not exceed one 
thousand dollars; or 

(4) To the department of social and health services, when 
there are moneys due and owing from such deceased person's 
estate for the cost of his or her care and maintenance at a state 
institution: PROVIDED, That transfer of such money or 
property may be made to the person first qualifying under this 
section and such transfer shall exonerate the superintendent 
from further responsibility relative to such money or prop- 
erty: AND PROVIDED FURTHER, That upon satisfactory 
showing the funeral expenses of such decedent are unpaid, 
the superintendent may pay up to one thousand dollars from 
said deceased inmate's funds on said obligation. [2010 c 8 § 
2006; 1990 c 225 § 2; 1973 Ist ex.s. c 76 § 1; 1965 c 145 § 
11.08.111. Prior: 1959 c 240 § 1; 1951 c 138 § 2.] 

Abandoned inmate personal property: RCW 63.42.030, 63.42.040. 


(2016 Ed.) 


11.08.170 


11.08.120 Property of deceased inmates of state insti- 
tutions—Sale—Disposition of proceeds. The property, 
other than money, of such deceased inmate remaining in the 
custody of a superintendent of a state institution after the 
expiration of the above two-year period may be forwarded to 
the department of corrections at its request and may be 
appraised and sold at public auction to the highest bidder in 
the manner and form as provided for public sales of personal 
property, and all moneys realized upon such sale, after 
deducting the expenses thereof, shall be paid into the general 
fund of the state treasury. [1981 c 136 § 59; 1979 c 141 § 11; 
1965 c 145 § 11.08.120. Prior: 1951 c 138 § 3; prior: 1923 c 
113 § 2; RRS § 1363-2.] 

Abandoned inmate personal property: RCW 63.42.030, 63.42.040. 


Additional notes found at www.leg.wa.gov 


11.08.140 Escheat for want of heirs. Whenever any 
person dies, whether a resident of this state or not, leaving 
property subject to the jurisdiction of this state and without 
being survived by any person entitled to the same under the 
laws of this state, such property shall be designated escheat 
property and shall be subject to the provisions of RCW 
11.08.140 through 11.08.280. [1965 c 145 § 11.08.140. 
Prior: 1955 c 254 § 2.] 


11.08.150 Title to property vests in state at death of 
owner. Title to escheat property, which shall include any 
intangible personalty, shall vest in the state at the death of the 
owner thereof. [1965 c 145 § 11.08.150. Prior: 1955 c 254 § 
3.] 


11.08.160 Department of revenue—Jurisdiction— 
Duties. The department of revenue of this state shall have 
supervision of and jurisdiction over escheat property and may 
institute and prosecute any proceedings, including any pro- 
ceeding under chapter 11.62 RCW, deemed necessary or 
proper in the handling of such property, and it shall be the 
duty of the department of revenue to protect and conserve 
escheat property for the benefit of the permanent common 
school fund of the state until such property or the proceeds 
thereof have been forwarded to the state treasurer or the 
department of natural resources as hereinafter provided. 
[1988 c 128 § 1; 1988 c 64 § 23; 1975 1st ex.s. c 278 § 1; 
1965 c 145 § 11.08.160. Prior: 1955 c 254 § 4.] 

Reviser's note: This section was amended by 1988 c 64 § 23 and by 
1988 c 128 § 1, each without reference to the other. Both amendments are 


incorporated in the publication of this section pursuant to RCW 1.12.025(2). 
For rule of construction, see RCW 1.12.025(1). 


Additional notes found at www.leg.wa.gov 


11.08.170 Probate of escheat property—Notice to 
department of revenue. Escheat property may be probated 
under the provisions of the probate laws of this state. When- 
ever such probate proceedings are instituted, whether by spe- 
cial administration or otherwise, the petitioner shall promptly 
notify the department of revenue in writing thereof on forms 
furnished by the department of revenue to the county clerks. 
Thereafter, the department of revenue shall be served with 
written notice at least twenty days prior to any hearing on 
proceedings involving the valuation or sale of property, on 
any petition for the allowance of fees, and on all interim 
reports, final accounts or petitions for the determination of 
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heirship. Like notice shall be given of the presentation of any 
claims to the court for allowance. Failure to furnish such 
notice shall be deemed jurisdictional and any order of the 
court entered without such notice shall be void. The depart- 
ment of revenue may waive the provisions of this section in 
its discretion. The department shall be deemed to have 
waived its right to administer in such probate proceedings 
under RCW 11.28.120(5) unless application for appointment 
of the director or the director's designee is made within forty 
days immediately following receipt of notice of institution of 
proceedings. [1994 c 221 § 3; 1990 c 225 § 1; 1975 Ist ex.s. 
c 278 § 2; 1965 c 145 § 11.08.170. Prior: 1955 c 254 § 5.] 


Additional notes found at www.leg.wa.gov 


11.08.180 Department of revenue to be furnished 
copies of documents and pleadings. The department of rev- 
enue may demand copies of any papers, documents, or plead- 
ings involving the escheat property or the probate thereof 
deemed by it to be necessary for the enforcement of RCW 
11.08.140 through 11.08.280 and it shall be the duty of the 
administrator or his or her attorney to furnish such copies to 
the department. [2010 c 8 § 2007; 1975 1st ex.s. c 278 § 3; 
1965 c 145 § 11.08.180. Prior: 1955 c 254 § 6.] 


Additional notes found at www.leg.wa.gov 


11.08.185 Escheat property—Records of department 
of revenue—Public record information. All records of the 
department of revenue relating to escheated property or prop- 
erty about to escheat shall be a public record and shall be 
made available by the department of revenue for public 
inspection. Without limitation, the records to be made public 
shall include all available information regarding possible 
heirs, descriptions and amounts of property escheated or 
about to escheat, and any information which might serve to 
identify the proper heirs. [1973 c 25 § 1.] 


11.08.200 Liability for use of escheated property. If 
any person shall take possession of escheat property without 
proper authorization to do so, and shall have the use thereof 
for a period exceeding sixty days, he or she shall be liable to 
the state for the reasonable value of such use, payment of 
which may be enforced by the department of revenue or by 
the administrator of the estate. [2010 c 8 § 2008; 1975 Ist 
ex.s. c 278 § 4; 1965 c 145 § 11.08.200. Prior: 1955 c 254 § 
8.] 


Additional notes found at www.leg.wa.gov 


11.08.205 Lease, sublease, or rental of escheated real 
property—Authorized—Expenses—Distribution of pro- 
ceeds. (1) The department of natural resources shall have the 
authority to lease real property from the administrator of an 
estate being probated under the escheat provisions, RCW 
11.08.140 to 11.08.280. 

(2) The department of natural resources shall have the 
authority to sublease or rent the real property, it has leased 
under subsection (1) of this section, during the period that the 
real property is under the authority of the court appointed 
administrator. 

(3) Any moneys gained by the department of natural 
resources from leases or rentals shall be credited to an escheat 
reserve account bearing the name of the estate. 
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(4) The department of natural resources shall have the 
authority to expend moneys to preserve and maintain the real 
property during the probate period. 

(5) Any expenses by the department of natural resources 
in preserving or maintaining the real property may be paid as 
follows: 

(a) First, the expenses shall be charged to the escheat 
reserve account bearing the name of the estate; and 

(b) Second, if the expenses exceed the escheat reserve 
account, then the expenses shall be paid as follows: 

(i) If the land is distributed to the state by the administra- 
tor, the expenses shall be paid out of the sale price of the land 
as later sold by the department of natural resources, or shall 
be paid out of the general fund if the land is held for use by 
the state; or 

(ii) If the land is distributed to the heirs by the adminis- 
trator, the expenses shall be borne by the estate. 

(6) Upon the final distribution of the real property, the 
escheat reserve account shall be closed out as follows: 

(a) If the real property is distributed to the state, the bal- 
ance of the account shall be paid into the permanent common 
school fund of the state; or 

(b) If the real property is distributed to the heirs, the bal- 
ance of the account shall be paid to the estate. [1969 ex.s. c 
249 § 1.] 


11.08.210 Allowance of claims, expenses, partial 
fees—Sale of property—Decree of distribution. If at the 
expiration of four months from the date of the first publica- 
tion of notice to creditors no heirs have appeared and estab- 
lished their claim to the estate, the court may enter an interim 
order allowing claims, expenses, and partial fees. If at the 
expiration of ten months from the date of issuance of letters 
testamentary or of administration no heirs have appeared and 
established their claim to the estate, all personal property not 
in the form of cash shall be sold under order of the court. Per- 
sonal property found by the court to be worthless shall be 
ordered abandoned. Real property shall not be sold for the 
satisfaction of liens thereon, or for the payment of the debts 
of decedent or expenses of administration until the proceeds 
of the personal property are first exhausted. The court shall 
then enter a decree allowing any additional fees and charges 
deemed proper and distributing the balance of the cash on 
hand, together with any real property, to the state. Remittance 
of cash on hand shall be made to the department of revenue 
which shall make proper records thereof and forthwith for- 
ward such funds to the state treasurer for deposit in the per- 
manent common school fund of the state. [1979 ex.s. c 209 § 
19; 1975 Ist ex.s. c 278 § 5; 1965 c 145 § 11.08.210. Prior: 
1955 c 254 § 9.] 


Additional notes found at www.leg.wa.gov 


11.08.220 Certified copies of decree—Department of 
natural resources duties. The department of revenue shall 
be furnished two certified copies of the decree of the court 
distributing any real property to the state, one of which shall 
be forwarded to the department of natural resources which 
shall thereupon assume supervision of and jurisdiction over 
such real property and thereafter handle it the same as state 
common school lands. The administrator shall also file a cer- 
tified copy of the decree with the auditor of any county in 


(2016 Ed.) 


Escheats 


which the escheated real property is situated. [1988 c 128 § 

2; 1975 Ist ex.s. c 278 § 6; 1965 c 145 § 11.08.220. Prior: 

1957 c 125 § 1; 1955 c 254 § 10.] 

Management of acquired lands by department of natural resources: RCW 
79.10.030. 


Additional notes found at www.leg.wa.gov 


11.08.230 Appearance and claim of heirs—Notices to 
department of revenue. Upon the appearance of heirs and 
the establishment of their claim to the satisfaction of the court 
prior to entry of the decree of distribution to the estate, the 
provisions of RCW 11.08.140 through 11.08.280 shall not 
further apply, except for purposes of appeal: PROVIDED, 
That the department of revenue shall be promptly given writ- 
ten notice of such appearance by the claimants and furnished 
copies of all papers or documents on which such claim of 
heirship is based. Any documents in a foreign language shall 
be accompanied by translations made by a properly qualified 
translator, certified by him or her to be true and correct trans- 
lations of the original documents. The administrator or his or 
her attorney shall also furnish the department of revenue with 
any other available information bearing on the validity of the 
claim. [2010 c 8 § 2009; 1975 Ist ex.s. c 278 § 7; 1965 c 145 
§ 11.08.230. Prior: 1955 c 254 § 11.] 


Additional notes found at www.leg.wa.gov 


11.08.240 Limitation on filing claim. Any claimant to 
escheated funds or real property shall have seven years from 
the date of issuance of letters testamentary or of administra- 
tion within which to file his or her claim. Such claim shall be 
filed with the court having original jurisdiction of the estate, 
and a copy thereof served upon the department of revenue, 
together with twenty days notice of the hearing thereon. 
[2010 c 8 § 2010; 1975 Ist ex.s. c 278 § 8; 1965 c 145 § 
11.08.240. Prior: 1955 c 254 § 12.] 


Additional notes found at www.leg.wa.gov 


11.08.250 Order of court on establishment of claim— 
Parklands—Appraisal. Upon establishment of the claim to 
the satisfaction of the court, it shall order payment to the 
claimant of any escheated funds and delivery of any 
escheated land, or the proceeds thereof, if sold. If, however, 
the escheated property shall have been transferred to the state 
parks and recreation commission or local jurisdiction for park 
purposes, the court shall order payment to the claimant for 
the fair market value of the property at the time of transfer, 
excluding the value of physical improvements to the property 
while managed by a state agency or local jurisdiction. The 
value shall be established by independent appraisal obtained 
by the department of revenue. [1993 c 49 § 2; 1965 c 145 § 
11.08.250. Prior: 1955 c 254 § 13.] 

Parkland: RCW 79.10.030. 


11.08.260 Payment of escheated funds to claimant. In 
the event the order of the court requires the payment of 
escheated funds or the proceeds of the sale of escheated real 
property or the appraised value of escheated property trans- 
ferred for park purposes, a certified copy of such order shall 
be served upon the department of revenue which shall there- 
upon take any steps necessary to effect payment to the claim- 
ant out of the general fund of the state. [1993 c 49 § 3; 1975 


(2016 Ed.) 
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Ist ex.s. c 278 § 9; 1965 c 145 § 11.08.260. Prior: 1955 c 254 
§ 14.] 


Additional notes found at www.leg.wa.gov 


11.08.270 Conveyance of escheated property to 
claimant. In the event the order of the court requires the 
delivery of real property to the claimant, a certified copy of 
such order shall be served upon the department of natural 
resources which shall thereupon make proper certification to 
the office of the governor for issuance of a quitclaim deed for 
the property to the claimant. [1988 c 128 § 3; 1965 c 145 § 
11.08.270. Prior: 1955 c 254 § 15.] 


11.08.280 Limitation when claimant is minor or 
incompetent not under guardianship. The claims of any 
persons to escheated funds or real property which are not 
filed within seven years as specified above are forever barred, 
excepting as to those persons who are minors or who are 
legally incompetent and not under guardianship, in which 
event the claim may be filed within seven years after their 
disability is removed. [1965 c 145 § 11.08.280. Prior: 1955 c 
254 § 16.] 


11.08.290 Deposit of cash received by personal repre- 
sentative of escheat estate. All cash received by the per- 
sonal representative of an escheat estate shall be immediately 
deposited at interest for the benefit of the estate in a federally 
insured time or savings deposit or share account, except that 
the personal representative may maintain an amount not to 
exceed two hundred fifty dollars in a checking account. This 
arrangement may be changed by appropriate court order. 
[1979 ex.s. c 209 § 18.] 


Additional notes found at www.leg.wa.gov 


11.08.300 Transfer of property to department of rev- 
enue. Escheat property may be transferred to the department 
of revenue under the provisions of RCW 11.62.005 through 
11.62.020. The department of revenue shall furnish proof of 
death and an affidavit made by the department which meets 
the requirements of RCW 11.62.010 to any person who is 
indebted to or has possession of any personal property 
belonging to the decedent or to the decedent and his or her 
surviving spouse or surviving domestic partner as a commu- 
nity, which debt or personal property is an asset which is sub- 
ject to probate. Upon receipt of such proof of death and affi- 
davit, the person shall pay the indebtedness or deliver the per- 
sonal property, or as much of either as is claimed, to the 
department of revenue pursuant to RCW 11.62.010. 

The department of revenue shall file a copy of its affida- 
vit made pursuant to chapter 11.62 RCW with the clerk of the 
court where any probate administration of the decedent has 
been commenced, or, if no probate administration has been 
commenced, then with the clerk of the court of any county 
provided by law as a place for probate administration of the 
estate of such person. The affidavit shall be indexed under the 
name of the decedent in the probate index upon payment of a 
fee of two dollars. Any claimant to escheated funds shall 
have seven years from the filing of the affidavit by the depart- 
ment of revenue within which to file the claim. The claim 
shall be filed with the clerk of the court where the affidavit of 
the department of revenue was filed, and a copy served upon 
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the department of revenue, together with twenty days notice 
of a hearing to be held thereon, and the provisions of RCW 
11.08.250 through 11.08.280 shall apply. [2008 c 6 § 907; 
1990 c 225 § 3.] 


Part headings not law—Severability—2008 c 6: See RCW 26.60.900 
and 26.60.901. 


Chapter 11.10 RCW 


ABATEMENT OF ASSETS 
Sections 
11.10.010 | Abatement—Generally. 
11.10.020 Gift from mixed separate and community property. 
11.10.030 Allocation of separate and community assets. 
11.10.040  Nonprobate assets. 
11.10.900 Application of chapter. 


11.10.010 Abatement—Generally. (1) Except as pro- 
vided in subsection (2) of this section, property of a decedent 
abates, without preference as between real and personal prop- 
erty, in the following order: 

(a) Intestate property; 

(b) Residuary gifts; 

(c) General gifts; 

(d) Specific gifts. 

For purposes of abatement a demonstrative gift, defined 
as a general gift charged on any specific property or fund, is 
deemed a specific gift to the extent of the value of the prop- 
erty or fund on which it is charged, and a general gift to the 
extent of a failure or insufficiency of that property or fund. 
Abatement within each classification is in proportion to the 
amounts of property each of the beneficiaries would have 
received if full distribution of the property had been made in 
accordance with the terms of the will. 

(2) If the will expresses an order of abatement, or if the 
testamentary plan or the express or implied purpose of the 
devise would be defeated by the order of abatement stated in 
subsection (1) of this section, a gift abates as may be found 
necessary to give effect to the intention of the testator. 

(3) If the subject of a preferred gift is sold, diminished, or 
exhausted incident to administration, not including satisfac- 
tion of debts or liabilities according to their community or 
separate status under RCW 11.10.030, abatement must be 
achieved by appropriate adjustments in, or contribution from, 
other interests in the remaining assets. 

(4) To the extent that the whole of the community prop- 
erty is subject to abatement, the shares of the decedent and of 
the surviving spouse or surviving domestic partner in the 
community property abate equally. 

(5) If required under RCW 11.10.040, nonprobate assets 
must abate with those disposed of under the will and passing 
by intestacy. [2008 c 6 § 908; 1994 c 221 § 5.] 

Part headings not law—Severability—2008 c 6: See RCW 26.60.900 
and 26.60.901. 


Additional notes found at www.leg.wa.gov 


11.10.020 Gift from mixed separate and community 
property. To the extent that a gift is to be satisfied out of a 
source that consists of both separate and community prop- 
erty, unless otherwise indicated in the will it is presumed to 
be a gift from separate and community property in proportion 
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to their relative value in the property or fund from which the 
gift is to be satisfied. [1994 c 221 § 6.] 


Additional notes found at www.leg.wa.gov 


11.10.030 Allocation of separate and community 
assets. (1) A community debt or liability is charged against 
the entire community property, with the surviving spouse's or 
surviving domestic partner's half and the decedent spouse's or 
decedent domestic partner's half charged equally. 

(2) A separate debt or liability is charged first against 
separate property, and if that is insufficient against the bal- 
ance of decedent's half of community property remaining 
after community debts and liabilities are satisfied. 

(3) A community debt or liability that is also the separate 
debt or liability of the decedent is charged first against the 
whole of the community property and then against the dece- 
dent's separate property. 

(4) An expense of administration is charged against the 
separate property and the decedent's half of the community 
property in proportion to the relative value of the property, 
unless a different charging of expenses is shown to be appro- 
priate under the circumstances including against the surviv- 
ing spouse's or surviving domestic partner's share of the com- 
munity property. 

(5) Property of a similar type, community or separate, is 
appropriated in accordance with the abatement priorities of 
RCW 11.10.010. 

(6) Property that is primarily chargeable for a debt or lia- 
bility is exhausted, in accordance with the abatement priori- 
ties of RCW 11.10.010, before resort is had, also in accor- 
dance with RCW 11.10.010, to property that is secondarily 
chargeable. [2008 c 6 § 931; 1994 c 221 § 7.] 

Part headings not law—Severability—2008 c 6: See RCW 26.60.900 
and 26.60.901. 


Additional notes found at www.leg.wa.gov 


11.10.040 Nonprobate assets. (1) If abatement is nec- 
essary among takers of a nonprobate asset, the court shall 
adopt the abatement order and limitations set out in RCW 
11.10.010, 11.10.020, and 11.10.030, assigning categories in 
accordance with subsection (2) of this section. 

(2) A nonprobate transfer must be categorized for pur- 
poses of abatement, within the list of priorities set out in 
RCW 11.10.010(1), as follows: 

(a) All nonprobate forms of transfer under which an 
identifiable nonprobate asset passes to a beneficiary or bene- 
ficiaries on the event of the decedent's death, such as, but not 
limited to, joint tenancies and payable-on-death accounts, are 
categorized as specific bequests. 

(b) With respect to all other interests passing under non- 
probate forms of transfer, each must be categorized in the 
manner that is most closely comparable to the nature of the 
transfer of that interest. 

(3) If and to the extent that a nonprobate asset is subject 
to the same obligations as are assets disposed of under the 
decedent's will, the nonprobate assets abate ratably with the 
probate assets, within the categories set out in subsection (2) 
of this section. 

(4) If the nonprobate instrument of transfer or the dece- 
dent's will expresses a different order of abatement, or if the 
decedent's overall dispositive plan or the express or implied 
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purpose of the transfer would be defeated by the order of 
abatement stated in subsections (1) through (3) of this sec- 
tion, the nonprobate assets abate as may be found necessary 
to give effect to the intention of the decedent. [1994 c 221 § 
8.] 


Additional notes found at www.leg.wa.gov 


11.10.900 Application of chapter. This chapter applies 
in all instances in which no other abatement scheme is 
expressly provided. [1994 c 221 § 4.] 


Additional notes found at www.leg.wa.gov 


Chapter 11.11 RCW 
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11.11.090 
11.11.100 


11.11.110 
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11.11.003 Purposes. The purposes of this chapter are 
to: 

(1) Enhance and facilitate the power of testators to con- 
trol the disposition of assets that pass outside their wills; 

(2) Provide simple procedures for resolution of disputes 
regarding entitlement to such assets; and 

(3) Protect any financial institution or other third party 
having possession of or control over such an asset and trans- 
ferring it to a beneficiary duly designated by the testator, 
unless that third party has been provided notice of a testamen- 
tary disposition as required in this chapter. [1998 c 292 § 
102.] 


11.11.005 Construction. (1) When construing sections 
and provisions of this chapter, the sections and provisions 
must: 

(a) Be liberally construed and applied to promote the 
purposes of this chapter; 

(b) Be considered part of a general act that is intended as 
unified coverage of the subject matter, and no part of this 
chapter may be deemed impliedly repealed by subsequent 
legislation if the construction can be reasonably avoided; 

(c) Not be held invalid because of the invalidity of other 
sections or provisions of this chapter as long as the section or 
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provision in question can be given effect without regard to 
the invalid section or provision, and to this end the sections or 
provisions of this chapter are severable; 

(d) Not be construed by reference to section or subsec- 
tion headings as used in this chapter, since these do not con- 
stitute any part of the law; 

(e) Not be deemed to alter the community or separate 
property nature of any asset passing outside a testator's will or 
any individual's community or separate rights to the asset, 
and a testator's community or separate property rights to the 
asset are not affected by whether it passes outside the will or, 
under this chapter, by disposition under the will; and 

(f) Not be construed as authorizing or extending the 
authority of any financial institution or other third party to 
sell or otherwise create assets that would pass outside a testa- 
tor's will upon such terms as would contravene any other 
applicable federal or state law. 

(2) The sections and provisions of this chapter apply to 
an owner who dies while a resident of this state on or after 
July 1, 1999, and to a nonprobate asset the disposition of 
which on the death of the owner would otherwise be gov- 
erned by the law of this state. [1998 c 292 § 103.] 


11.11.007 Intent—Controversies between beneficia- 
ries and testamentary beneficiaries. This chapter is 
intended to establish ownership rights to nonprobate assets 
upon the death of the owner, as between beneficiaries and 
testamentary beneficiaries. This chapter is relevant only as to 
controversies between these persons, and has no bearing on 
the right of a person to transfer a nonprobate asset under its 
terms in the absence of a testamentary provision under this 
chapter. [1998 c 292 § 107.] 


11.11.010 Definitions. The definitions in this section 
apply throughout this chapter unless the context clearly 
requires otherwise. 

(1)(a) "Actual knowledge" means: 

(i) For a financial institution, whether acting as personal 
representative or otherwise, or other third party in possession 
or control of a nonprobate asset, receipt of written notice that: 
(A) Complies with RCW 11.11.050; (B) pertains to the testa- 
mentary disposition or ownership of a nonprobate asset in its 
possession or control; and (C) is received by the financial 
institution or third party after the death of the owner in a time 
sufficient to afford the financial institution or third party a 
reasonable opportunity to act upon the knowledge; and 

(ii) For a personal representative that is not a financial 
institution, personal knowledge or possession of documents 
relating to the testamentary disposition or ownership of a 
nonprobate asset of the owner sufficient to afford the per- 
sonal representative reasonable opportunity to act upon the 
knowledge, including reasonable opportunity for the personal 
representative to provide the written notice under RCW 
11.11.050. 

(b) For the purposes of (a) of this subsection, notice of 
more than thirty days is presumed to be notice that is suffi- 
cient to afford the party a reasonable opportunity to act upon 
the knowledge, but notice of less than five business days is 
presumed not to be a sufficient notice for these purposes. 
These presumptions may be rebutted only by clear and con- 
vincing evidence to the contrary. 
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(2) "Beneficiary" means the person designated to receive 
a nonprobate asset upon the death of the owner by means 
other than the owner's will. 

(3) "Broker" means a person defined as a broker or 
dealer under the federal securities laws. 

(4) "Date of will" means, as to any nonprobate asset, the 
date of signature of the will or codicil that refers to the asset 
and disposes of it. 

(5) "Designate" means a written means by which the 
owner selects a beneficiary, including but not limited to 
instruments under contractual arrangements and registration 
of accounts, and "designation" means the selection. 

(6) "Financial institution" means: A bank, trust com- 
pany, mutual savings bank, savings and loan association, 
credit union, broker, or issuer of stock or its transfer agent. 

(7)(a) "Nonprobate asset" means a nonprobate asset 
within the meaning of RCW 11.02.005, but excluding the fol- 
lowing: 

(i) A right or interest in real property passing under a 
joint tenancy with right of survivorship; 

(ii) A deed or conveyance for which possession has been 
postponed until the death of the owner; 

(iii) A transfer on death deed; 

(iv) A right or interest passing under a community prop- 
erty agreement; and 

(v) An individual retirement account or bond. 

(b) For the definition of "nonprobate asset" relating to 
revocation of a provision for a former spouse or former 
domestic partner upon dissolution of marriage or state regis- 
tered domestic partnership or declaration of invalidity of 
marriage or state registered domestic partnership, see RCW 
11.07.010(5). 

(8) "Owner" means a person who, during life, has bene- 
ficial ownership of the nonprobate asset. 

(9) "Request" means a request by the beneficiary for 
transfer of a nonprobate asset after the death of the owner, if 
it complies with all conditions of the arrangement, including 
reasonable special requirements concerning necessary signa- 
tures and regulations of the financial institution or other third 
party, or by the personal representative of the owner's estate 
or the testamentary beneficiary, if it complies with the 
owner's will and any additional conditions of the financial 
institution or third party for such transfer. 

(10) "Testamentary beneficiary" means a person named 
under the owner's will to receive a nonprobate asset under 
this chapter, including but not limited to the trustee of a testa- 
mentary trust. 

(11) "Third party" means a person, including a financial 
institution, having possession of or control over a nonprobate 
asset at the death of the owner, including the trustee of a revo- 
cable living trust and surviving joint tenant or tenants. [2014 
c 58 § 20; 2008 c 6 § 909; 1998 c 292 § 104.] 

Uniformity of application and construction—Relation to electronic 


signatures in global and national commerce act—2014 c 58: See RCW 
64.80.903 and 64.80.904. 


Part headings not law—Severability—2008 c 6: See RCW 26.60.900 
and 26.60.901. 


11.11.020 Disposition of nonprobate assets under 
will. (1) Subject to community property rights, upon the 
death of an owner the owner's interest in any nonprobate asset 
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specifically referred to in the owner's will belongs to the tes- 
tamentary beneficiary named to receive the nonprobate asset, 
notwithstanding the rights of any beneficiary designated 
before the date of the will. 

(2) A general residuary gift in an owner's will, or a will 
making general disposition of all of the owner's property, 
does not entitle the devisees or legatees to receive nonprobate 
assets of the owner. 

(3) A disposition in a will of the owner's interest in "all 
nonprobate assets" or of all of a category of nonprobate asset 
under RCW 11.11.010(7), such as "all of my payable on 
death bank accounts" or similar language, is deemed to be a 
disposition of all the nonprobate assets the beneficiaries of 
which are designated before the date of the will. 

(4) If the owner designates a beneficiary for a nonpro- 
bate asset after the date of the will, the specific provisions in 
the will that attempt to control the disposition of that asset do 
not govern the disposition of that nonprobate asset, even if 
the subsequent beneficiary designation is later revoked. If the 
owner revokes the later beneficiary designation, and there is 
no other provision controlling the disposition of the asset, the 
asset shall be treated as any other general asset of the owner's 
estate, subject to disposition under the other applicable provi- 
sions of the will. A beneficiary designation with respect to an 
asset that renews without the signature of the owner is 
deemed to have been made on the date on which the account 
was first opened. [2006 c 203 § 1; 1998 c 292 § 105.] 


11.11.030 Waiver of right to dispose of a nonprobate 
asset under will—Revocation of waiver. An owner may 
waive the right to dispose of a specific nonprobate asset by 
will under this chapter, with or without consideration, by a 
written instrument signed by the owner and delivered to the 
financial institution or other third party, including but not 
limited to signature cards or deposit agreements. The waiver 
is revocable by written instrument delivered to the financial 
institution or other third party unless the owner has stated that 
the waiver is to be irrevocable. [1998 c 292 § 106.] 


11.11.040 Right to rely on form of nonprobate 
asset—Discharge of financial institution or other third 
party. In transferring nonprobate assets, a personal represen- 
tative, a financial institution, or other third party may rely 
conclusively and entirely upon the form of the nonprobate 
asset and the terms of the nonprobate asset arrangement in 
effect on the date of death of the owner, and a personal repre- 
sentative or third party may rely on information provided by 
a financial institution or other party who has possession or 
control of a nonprobate asset concerning the form of the non- 
probate asset and the terms of the nonprobate asset arrange- 
ment in effect on the date of death of the owner, unless the 
personal representative, financial institution, or other third 
party has actual knowledge of the existence of a claim by a 
testamentary beneficiary. A financial institution or other third 
party is not required to inquire as to either the source or own- 
ership of any nonprobate asset in its possession or under its 
control, or as to the proposed application of an asset so trans- 
ferred. A transfer of a nonprobate asset in accordance with 
this section constitutes a complete release and discharge of 
the financial institution or other third party from all claims 
relating to the nonprobate asset, regardless of whether or not 
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the transfer is consistent with the actual ownership of the 
nonprobate asset. [2006 c 203 § 2; 1998 c 292 § 108.] 


11.11.050 Notice—Affidavit—Form—Limitation on 
liability for failure to provide notice. (1) Written notice 
under this chapter must be served personally or by certified 
mail, return receipt requested and postage prepaid, on the 
financial institution or other third party having the nonpro- 
bate asset in its possession or control, on the beneficiary, on 
the testamentary beneficiary, and on the personal representa- 
tive, and proof of the mailing or service must be made by affi- 
davit and filed under the cause number assigned to the 
owner's estate. Notice to a financial institution must include 
notice delivered as follows: 

(a) If the nonprobate asset was maintained at a specific 
office of the financial institution, notice must be delivered to 
the office at which the nonprobate asset was maintained, 
which notice must be directed to the manager of the office; 

(b) If the nonprobate asset was held in a trust adminis- 
tered by a financial institution, notice must be delivered to the 
office at which the trust was administered, which notice must 
be directed to a named officer responsible for the administra- 
tion of the trust; and 

(c) In all cases, notice must be delivered to any other 
location and in any other manner specifically designated in a 
written agreement signed by the owner and the financial 
institution, including but not limited to a signature card or 
deposit agreement. 

(2) Written notice to a financial institution or other third 
party of the testamentary disposition of a nonprobate asset 
under this chapter must be in a form substantially similar to 
the following: 


NOTICE OF TESTAMENTARY 
DISPOSITION OF NONPROBATE ASSET 


The undersigned personal representative, peti- 
tioner for appointment as personal representative, 
attorney for the personal representative or peti- 
tioner, or testamentary beneficiary under the will of 
the decedent named above (as that term is defined in 
RCW 11.11.010) hereby notifies you that the dece- 
dent named above died on (DATE MUST BE SUP- 
PLIED) and left a will dated (DATE OF WILL 
MUST BE SUPPLIED) disposing of the following 
nonprobate asset or assets in your possession or con- 
trol: 


(EACH SUCH ASSET MUST BE DESCRIBED 
WITH REASONABLE SPECIFICITY. FOR 
ACCOUNTS AT FINANCIAL INSTITUTIONS, 
THE WRITTEN NOTICE MUST SPECIFY THE 
OFFICE AT WHICH THE ACCOUNT WAS 
MAINTAINED, THE NAME OR NAMES IN 
WHICH THE ACCOUNT WAS HELD, AND THE 
FULL ACCOUNT NUMBER. FOR ASSETS 
HELD IN TRUST, THE WRITTEN NOTICE 
MUST SPECIFY THE NAME OR NAMES OF 
THE GRANTOR, THE NAME OF THE TRUST, 
IF ANY, AND THE DATE OF THE TRUST 
INSTRUMENT.) 
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Under chapter 11.11 RCW, you may not transfer, 
deliver, or otherwise dispose of the asset or assets 
listed above in accordance with the beneficiary des- 
ignation, account registration, or other arrangement 
made with you by the decedent. You may transfer, 
deliver, or otherwise dispose of the asset or assets 
listed above only upon receipt of the written direc- 
tion of the personal representative or of the testa- 
mentary beneficiary, if the personal representative 
consents. 


(CAPACITY OF SIGNER) 


(3) The personal representative of the estate of the 
owner, a petitioner for appointment as personal representa- 
tive, or the testamentary beneficiary may provide written 
notice under this section. The personal representative has no 
duty to provide written notice under this section and has no 
liability for failing or refusing to give the notice. 

(4) Written notice under this section may be provided at 
any time after the death of the owner and before discharge of 
the personal representative on closing of the estate, and may 
be provided before admission to probate of the will. [1998 c 
292 § 109.] 


11.11.060 Vesting of rights and powers under chap- 
ter. The right to provide notice under RCW 11.11.050 and 
the entitlement of the testamentary beneficiary to the nonpro- 
bate asset vest immediately upon death of the owner. The 
power of the personal representative to direct the financial 
institution or other third party having the nonprobate asset in 
its possession or under its control to transfer or otherwise dis- 
pose of the asset arises upon the later of appointment of the 
personal representative or admission of the will to probate. 
[1998 c 292 § 110.] 


11.11.070 Ownership rights as between individuals 
preserved—Testamentary beneficiary may recover non- 
probate asset from beneficiary—Limitation on action to 
recover. (1) The protection accorded to financial institutions 
and other third parties under RCW 11.11.040 has no bearing 
on the actual rights of ownership to nonprobate assets as 
between beneficiaries and testamentary beneficiaries, and 
their heirs, successors, personal representatives, and assigns. 

(2) A testamentary beneficiary entitled to a nonprobate 
asset otherwise transferred to a beneficiary not so entitled, 
and a personal representative of the owner's estate on behalf 
of the testamentary beneficiary, may petition the superior 
court having jurisdiction over the owner's estate for an order 
declaring that the testamentary beneficiary is so entitled, the 
hearing of the petition to be held in accordance with *chapter 
11.96 RCW. 

(3) A testamentary beneficiary claiming a nonprobate 
asset who has not filed such a petition within the earlier of: 
(a) Six months from the date of admission of the will to pro- 
bate; and (b) one year from the date of the owner's death, 
shall be forever barred from making such a claim or com- 
mencing such an action. [1998 c 292 § 111.] 


*Reviser's note: Chapter 11.96 RCW was repealed by 1999 c 42 § 637, 
effective January 1, 2000. 
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11.11.080 Nonprobate assets not property of estate— 
Effect of notice on administration—Effect of preceding 
death of devisee or legatee. (1) Notwithstanding any provi- 
sion of this chapter, a nonprobate asset disposed of under the 
owner's will may not be treated as a part of the owner's pro- 
bate estate for any other purpose under this title, unless: 

(a) The nonprobate asset is subject to liabilities and 
claims, estate taxes, and expenses of administration under 
RCW 11.18.200; or 

(b) Any section of this title directs otherwise, by specifi- 
cally referring to this section. 

(2) Provision of notice under this chapter has no effect 
on the administration of other assets of the estate of the 
owner. The personal representative has no duty to administer 
upon a nonprobate asset because of providing the notice, 
unless specifically required by this chapter or under RCW 
11.18.200. 

(3) RCW 11.12.110, regarding death of a devisee or leg- 
atee before the testator, does not apply to disposition of a 
nonprobate asset under a will. [1998 c 292 § 112.] 


11.11.090 Transfer of nonprobate asset to testamen- 
tary beneficiary. (1) A financial institution's or third party's 
obligation to transfer a nonprobate asset to a testamentary 
beneficiary arises only after it has actual knowledge of the 
claim of the testamentary beneficiary, and after receiving 
written direction from the personal representative of the 
owner's estate, or if the personal representative consents in 
writing, from the testamentary beneficiary, to make the trans- 
fer. The financial institution may also require that its custom- 
ary procedures be followed in effectuating a transfer of the 
nonprobate asset. 

(2) Subject to subsection (1) of this section, financial 
institutions and other third parties may transfer a nonprobate 
asset that has not already been distributed to the testamentary 
beneficiary entitled to the nonprobate asset under the owner's 
will, subject to liabilities and claims, estate taxes, and 
expenses of administration under RCW 11.18.200. [1998 c 
292 § 113.] 


11.11.100 Authority to withhold transfer—Notice— 
Expenses of obtaining consent, authorization, direction. 
(1) This chapter does not require any financial institution or 
other third party to transfer a nonprobate asset to a benefi- 
ciary, testamentary beneficiary, or other person claiming an 
interest in the nonprobate asset if the financial institution or 
third party has actual knowledge of the existence of a dispute 
between beneficiaries, testamentary beneficiaries, or other 
persons concerning rights or ownership to the nonprobate 
asset under this chapter, or if the financial institution or third 
party is otherwise uncertain as to who is entitled to receive 
the nonprobate asset under this chapter. In any such case, the 
financial institution or third party may, without liability, 
notify in writing all beneficiaries, testamentary beneficiaries, 
or other persons claiming an interest in the nonprobate asset 
of either its uncertainty as to who is entitled to transfer of the 
nonprobate asset or the existence of any dispute, and it may 
also, without liability, refuse to transfer a nonprobate asset to 
a beneficiary or a testamentary beneficiary until such time as 
either: 
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(a) All the beneficiaries, testamentary beneficiaries, and 
other interested persons have consented in writing to the 
transfer; or 

(b) The transfer is authorized or directed by a court of 
proper jurisdiction. 

(2) The expense of obtaining the written consent or court 
authorization or direction may, by order of the court, be paid 
by the personal representative as an expense of administra- 
tion. [1998 c 292 § 114.] 


11.11.110 Adverse claim bond. Notwithstanding 
RCW 11.11.100, a financial institution or other third party 
having actual knowledge of the existence of a dispute 
between beneficiaries, a testamentary beneficiary, or other 
persons concerning rights to a nonprobate asset under this 
chapter may condition transfer of the nonprobate asset on 
execution, in form and with security acceptable to the finan- 
cial institution or other third party, of a bond in an amount 
that is double the fair market value of the nonprobate asset on 
the date of the owner's death or the amount of any adverse 
claim, whichever is the lesser, indemnifying the financial 
institution or other third party from any and all liability, loss, 
damage, costs, and expenses, for and on account of transfer 
of the nonprobate asset. [1998 c 292 § 115.] 


11.11.900 Short title. This chapter may be known and 
cited as the testamentary disposition of nonprobate assets act. 
[1998 c 292 § 101.] 


11.11.901 Application of chapter. This chapter applies 
to any will of an owner who dies while a resident of this state 
on or after July 1, 1999, regardless of whether the will was 
executed or republished before or after July 1, 1999, and 
regardless of whether the beneficiary of the nonprobate asset 
was designated before or after July 1, 1999. [1998 c 292 § 
116.] 


11.11.903 Effective dates—1998 c 292. (1) Sections 
101 through 116 and 118 of this act take effect July 1, 1999. 

(2) Sections 117, 201 through 205, 301, 401, 501 
through 507, and 604 of this act are necessary for the imme- 
diate preservation of the public peace, health, or safety, or 
support of the state government and its existing public insti- 
tutions, and take effect immediately [April 2, 1998]. [1998 c 
292 § 603.] 


Chapter 11.12 RCW 


WILLS 
Sections 
11.12.010 Who may make a will. 
11.12.020 Requisites of wills—Foreign wills. 
11.12.025 Nuncupative wills. 
1 


.12.030 Signature of testator at his or her direction—Signature by 
mark. 


11.12.040 Revocation of will—How effected—Effect on codicils. 
11.12.051 Dissolution, invalidation, or termination of marriage or 
domestic partnership. 
1.12.060 Agreement to convey does not revoke. 


1 

11.12.070 Devise or bequeathal of property subject to encumbrance. 
11.12.080 Revocation of later will or codicil—Effect—Evidence. 
11.12.091 Omitted child. 

11.12.095 Omitted spouse or omitted domestic partner. 

11.12.110 Death of grandparent's issue before grantor. 

11.12.120 Lapsed gift—Procedure and proof. 
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11.12.160 Interested witness—Effect on will. 

11.12.170 Devise of land, what passes. 

11.12.180 Rule in Shelley's Case abolished—Future distribution or inter- 
est to heirs. 

11.12.185 Doctrine of Worthier Title abolished—Exception. 

11.12.190 Will to operate on after-acquired property. 

11.12.220 No interest on devise unless will so provides. 

11.12.230 Intent of testator controlling. 

11.12.250 Gift to trust. 

11.12.255 Incorporation by reference. 

11.12.260 Separate writing may direct disposition of tangible personal 
property—Requirements. 

11.12.265 Filing of original will with court before death of testator. 


11.12.010 Who may make a will. Any person of sound 
mind who has attained the age of eighteen years may, by last 
will, devise all his or her estate, both real and personal. 

All wills executed subsequent to September 16, 1940, 
and which meet the requirements of this section are hereby 
validated and shall have all the force and effect of wills exe- 
cuted subsequent to the taking effect of this section. [1970 
ex.s. c 17 § 3; 1965 c 145 § 11.12.010. Prior: 1943 c 193 § 1; 
1917 c 156 § 24; Rem. Supp. 1943 § 1394; prior: Code 1881 
§ 1318; 1863 p 207 § 51; 1860 p 169 § 18.] 


11.12.020 Requisites of wills—Foreign wills. (1) 
Every will shall be in writing signed by the testator or by 
some other person under the testator's direction in the testa- 
tor's presence, and shall be attested by two or more competent 
witnesses, by subscribing their names to the will, or by sign- 
ing an affidavit that complies with RCW 11.20.020(2), while 
in the presence of the testator and at the testator's direction or 
request: PROVIDED, That a last will and testament, exe- 
cuted in the mode prescribed by the law of the place where 
executed or of the testator's domicile, either at the time of the 
will's execution or at the time of the testator's death, shall be 
deemed to be legally executed, and shall be of the same force 
and effect as if executed in the mode prescribed by the laws 
of this state. 

(2) This section shall be applied to all wills, whenever 
executed, including those subject to pending probate pro- 
ceedings. [1990 c 79 § 1; 1965 c 145 § 11.12.020. Prior: 
1929 c 21 § 1; 1917 c 156 § 25; RRS § 1395; prior: Code 
1881 § 1319; 1863 p 207 §§ 53, 54; 1860 p 170 §§ 20, 21. 
FORMER PART OF SECTION; re nuncupative wills, now 
codified as RCW 11.12.025.] 


11.12.025 Nuncupative wills. Nothing contained in 
this chapter shall prevent any member of the armed forces of 
the United States or person employed on a vessel of the 
United States merchant marine from disposing of his wages 
or personal property, or prevent any person competent to 
make a will from disposing of his or her personal property of 
the value of not to exceed one thousand dollars, by nuncupa- 
tive will if the same be proved by two witnesses who were 
present at the making thereof, and it be proven that the testa- 
tor, at the time of pronouncing the same, did bid some person 
present to bear witness that such was his will, or to that effect, 
and that such nuncupative will was made at the time of the 
last sickness of the testator, but no proof of any nuncupative 
will shall be received unless it be offered within six months 
after the speaking of the testamentary words, nor unless the 
words or the substance thereof be first committed to writing, 
and in all cases a citation be issued to the widow and/or heirs 
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at law of the deceased that they may contest the will, and no 
real estate shall be devised by a nuncupative will. [1965 c 
145 § 11.12.025. Formerly RCW 11.12.020, part.] 


11.12.030 Signature of testator at his or her direc- 
tion—Signature by mark. Every person who shall sign the 
testator's or testatrix's name to any will by his or her direction 
shall subscribe his or her own name to such will and state that 
he or she subscribed the testator's name at his or her request: 
PROVIDED, That such signing and statement shall not be 
required if the testator shall evidence the approval of the sig- 
nature so made at his or her request by making his or her 
mark on the will. [2010 c 8 § 2011; 1965 c 145 § 11.12.030. 
Prior: 1927 c 91 § 1; 1917 c 156 § 27; RRS § 1397; prior: 
Code 1881 § 1320; 1863 p 207 § 54; 1860 p 170 § 21.] 


11.12.040 Revocation of will—How effected—Effect 
on codicils. (1) A will, or any part thereof, can be revoked: 

(a) By a subsequent will that revokes, or partially 
revokes, the prior will expressly or by inconsistency; or 

(b) By being burnt, torn, canceled, obliterated, or 
destroyed, with the intent and for the purpose of revoking the 
same, by the testator or by another person in the presence and 
by the direction of the testator. If such act is done by any per- 
son other than the testator, the direction of the testator and the 
facts of such injury or destruction must be proved by two wit- 
nesses. 

(2) Revocation of a will in its entirety revokes its codi- 
cils, unless revocation of a codicil would be contrary to the 
testator's intent. [1994 c 221 § 12; 1965 c 145 § 11.12.040. 
Prior: 1917 c 156 § 28; RRS § 1398; prior: Code 1881 § 
1321; 1863 p 207 § 55; 1860 p 170 § 22.] 


Additional notes found at www.leg.wa.gov 


11.12.051 Dissolution, invalidation, or termination of 
marriage or domestic partnership. (1) If, after making a 
will, the testator's marriage or domestic partnership is dis- 
solved, invalidated, or terminated, all provisions in the will in 
favor of or granting any interest or power to the testator's for- 
mer spouse or former domestic partner are revoked, unless 
the will expressly provides otherwise. Provisions affected by 
this section must be interpreted, and property affected passes, 
as if the former spouse or former domestic partner failed to 
survive the testator, having died at the time of entry of the 
decree of dissolution or declaration of invalidity. Provisions 
revoked by this section are revived by the testator's remar- 
riage to the former spouse or reregistration of the domestic 
partnership with the former domestic partner. Revocation of 
certain nonprobate transfers is provided under RCW 
11.07.010. 

(2) This section is remedial in nature and applies to 
decrees of dissolution and declarations of invalidity entered 
before, on, or after January 1, 1995. [2008 c 6 § 910; 1994 c 
221 § 11.] 

Part headings not law—Severability—2008 c 6: See RCW 26.60.900 
and 26.60.901. 


Additional notes found at www.leg.wa.gov 


11.12.060 Agreement to convey does not revoke. A 
bond, covenant, or agreement made for a valuable consider- 
ation by a testator to convey any property, devised or 
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bequeathed in any last will previously made, shall not be 
deemed a revocation of such previous devise or bequest, but 
such property shall pass by the devise or bequest, subject to 
the same remedies on such bond, covenant, or agreement, for 
specific performance or otherwise, against devisees or lega- 
tees, as might be had by law against the heirs of the testator or 
his or her next of kin, if the same had descended to him or 
her. [2010 c 8 § 2012; 1965 c 145 § 11.12.060. Prior: 1917 c 
156 § 30; RRS § 1400; prior: Code 1881 § 1323; 1863 p 208 
§ 58; 1860 p 170 § 25.] 


11.12.070 Devise or bequeathal of property subject to 
encumbrance. When any real or personal property subject 
to a mortgage is specifically devised, the devisee shall take 
such property so devised subject to such mortgage unless the 
will provides that such mortgage be otherwise paid. The term 
"mortgage" as used in this section shall not include a pledge 
of personal property. 

A charge or encumbrance upon any real or personal 
estate for the purpose of securing the payment of money, or 
the performance of any covenant or agreement, shall not be 
deemed a revocation of any will relating to the same estate, 
previously executed. The devises and legacies therein con- 
tained shall pass and take effect, subject to such charge or 
encumbrance. [1965 c 145 § 11.12.070. Prior: 1955 c 205 § 
2; 1917 c 156 § 31; RRS § 1401; prior: Code 1881 § 1324; 
1860 p 170 § 26.] 


11.12.080 Revocation of later will or codicil— 
Effect—Evidence. (1) If, after making any will, the testator 
shall execute a later will that wholly revokes the former will, 
the destruction, cancellation, or revocation of the later will 
shall not revive the former will, unless it was the testator's 
intention to revive it. 

(2) Revocation of a codicil shall revive a prior will or 
part of a prior will that the codicil would have revoked had it 
remained in effect at the death of the testator, unless it was 
the testator's intention not to revive the prior will or part. 

(3) Evidence that revival was or was not intended 
includes, in addition to a writing by which the later will or 
codicil is revoked, the circumstances of the revocation or 
contemporary or subsequent declarations of the testator. 
[1994 c 221 § 13; 1965 c 145 § 11.12.080. Prior: 1917 c 156 
§ 35; RRS § 1405; prior: Code 1881 § 1328; 1863 p 208 § 63; 
1860 p 171 § 30.] 


Additional notes found at www.leg.wa.gov 


11.12.091 Omitted child. (1) If a will fails to name or 
provide for a child of the decedent who is born or adopted by 
the decedent after the will's execution and who survives the 
decedent, referred to in this section as an "omitted child," the 
child must receive a portion of the decedent's estate as pro- 
vided in subsection (3) of this section, unless it appears either 
from the will or from other clear and convincing evidence 
that the failure was intentional. 

(2) In determining whether an omitted child has been 
named or provided for, the following rules apply: 

(a) A child identified in a will by name is considered 
named whether identified as a child or in any other manner. 

(b) A reference in a will to a class described as the chil- 
dren, descendants, or issue of the decedent who are born after 


[Title 11 RCW—page 20] 


Title 11 RCW: Probate and Trust Law 


the execution of the will, or words of similar import, consti- 
tutes a naming of a person who falls within the class. A refer- 
ence to another class, such as a decedent's heirs or family, 
does not constitute such a naming. 

(c) A nominal interest in an estate does not constitute a 
provision for a child receiving the interest. 

(3) The omitted child must receive an amount equal in 
value to that which the child would have received under 
RCW 11.04.015 if the decedent had died intestate, unless the 
court determines on the basis of clear and convincing evi- 
dence that a smaller share, including no share at all, is more 
in keeping with the decedent's intent. In making the determi- 
nation, the court may consider, among other things, the vari- 
ous elements of the decedent's dispositive scheme, provisions 
for the omitted child outside the decedent's will, provisions 
for the decedent's other children under the will and otherwise, 
and provisions for the omitted child's other parent under the 
will and otherwise. 

(4) In satisfying a share provided by this section, the 
bequests made by the will abate as provided in chapter 11.10 
RCW. [1994 c 221 § 9.] 


Additional notes found at www.leg.wa.gov 


11.12.095 Omitted spouse or omitted domestic part- 
ner. (1) Ifa will fails to name or provide for a spouse or 
domestic partner of the decedent whom the decedent marries 
or enters into a domestic partnership after the will's execution 
and who survives the decedent, referred to in this section as 
an "omitted spouse" or "omitted domestic partner," the 
spouse or domestic partner must receive a portion of the 
decedent's estate as provided in subsection (3) of this section, 
unless it appears either from the will or from other clear and 
convincing evidence that the failure was intentional. 

(2) In determining whether an omitted spouse or omitted 
domestic partner has been named or provided for, the follow- 
ing rules apply: 

(a) A spouse or domestic partner identified in a will by 
name is considered named whether identified as a spouse or 
domestic partner or in any other manner. 

(b) A reference in a will to the decedent's future spouse 
or spouses or future domestic partner or partners, or words of 
similar import, constitutes a naming of a spouse or domestic 
partner whom the decedent later marries or with whom the 
decedent enters into a domestic partnership. A reference to 
another class such as the decedent's heirs or family does not 
constitute a naming of a spouse or domestic partner who falls 
within the class. 

(c) A nominal interest in an estate does not constitute a 
provision for a spouse or domestic partner receiving the inter- 
est. 

(3) The omitted spouse or omitted domestic partner must 
receive an amount equal in value to that which the spouse or 
domestic partner would have received under RCW 11.04.015 
if the decedent had died intestate, unless the court determines 
on the basis of clear and convincing evidence that a smaller 
share, including no share at all, is more in keeping with the 
decedent's intent. In making the determination the court may 
consider, among other things, the spouse's or domestic part- 
ner's property interests under applicable community property 
or quasi-community property laws, the various elements of 
the decedent's dispositive scheme, and a marriage settlement 
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or settlement in a domestic partnership or other provision and 
provisions for the omitted spouse or omitted domestic partner 
outside the decedent's will. 

(4) In satisfying a share provided by this section, the 
bequests made by the will abate as provided in chapter 11.10 
RCW. [2008 c 6 § 911; 1994 c 221 § 10.] 

Part headings not law—Severability—2008 c 6: See RCW 26.60.900 
and 26.60.901. 


Additional notes found at www.leg.wa.gov 


11.12.110 Death of grandparent's issue before 
grantor. Unless otherwise provided, when any property 
shall be given under a will, or under a trust of which the dece- 
dent is a grantor and which by its terms becomes irrevocable 
upon or before the grantor's death, to any issue of a grandpar- 
ent of the decedent and that issue dies before the decedent, or 
dies before that issue's interest is no longer subject to a con- 
tingency, leaving descendants who survive the decedent, 
those descendants shall take that property as the predeceased 
issue would have done if the predeceased issue had survived 
the decedent. If those descendants are all in the same degree 
of kinship to the predeceased issue they shall take equally or, 
if of unequal degree, then those of more remote degree shall 
take by representation with respect to the predeceased issue. 
[2005 c 97 § 2; 1994 c 221 § 14; 1965 c 145 § 11.12.110. 
Prior: 1947 c 44 § 1; 1917 c 156 § 34; Rem. Supp. 1947 § 
1404; prior: Code 1881 § 1327; 1863 p 208 § 62; 1860 p 171 
§ 29.] 

When beneficiary with disclaimed interest deemed to have died: RCW 

11.86.041. 


Additional notes found at www.leg.wa.gov 


11.12.120 Lapsed gift—Procedure and proof. (1) Ifa 
will makes a gift to a person on the condition that the person 
survive the testator and the person does not survive the testa- 
tor, then, unless otherwise provided, the gift lapses and falls 
into the residue of the estate to be distributed under the resid- 
uary clause of the will, if any, but otherwise according to the 
laws of descent and distribution. 

(2) If the will gives the residue to two or more persons, 
the share of a person who does not survive the testator passes, 
unless otherwise provided, and subject to RCW 11.12.110, to 
the other person or persons receiving the residue, in propor- 
tion to the interest of each in the remaining part of the resi- 
due. 

(3) The personal representative of the testator, a person 
who would be affected by the lapse or distribution of a gift 
under this section, or a guardian ad litem or other representa- 
tive appointed to represent the interests of a person so 
affected may petition the court for a determination under this 
section, and the petition must be heard under the procedures 
of chapter 11.96A RCW. [1999 c 42 § 604; 1994 c 221 § 15; 
1974 ex.s. c 117 § 51; 1965 c 145 § 11.12.120. Prior: 1937 c 
151 § 1; RRS § 1404-1.] 


Additional notes found at www.leg.wa.gov 


11.12.160 Interested witness—Effect on will. (1) An 
interested witness to a will is one who would receive a gift 
under the will. 

(2) A will or any of its provisions is not invalid because 
it is signed by an interested witness. Unless there are at least 
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two other subscribing witnesses to the will who are not inter- 
ested witnesses, the fact that the will makes a gift to a sub- 
scribing witness creates a rebuttable presumption that the 
witness procured the gift by duress, menace, fraud, or undue 
influence. 

(3) If the presumption established under subsection (2) 
of this section applies and the interested witness fails to rebut 
it, the interested witness shall take so much of the gift as does 
not exceed the share of the estate that would be distributed to 
the witness if the will were not established. 

(4) The presumption established under subsection (2) of 
this section has no effect other than that stated in subsection 
(3) of this section. [1994 c 221 § 16; 1965 c 145 § 11.12.160. 
Prior: 1917 c 156 § 38; RRS § 1408; prior: Code 1881 § 
1331; 1863 p 209 § 67; 1860 p 171 § 34.] 


Additional notes found at www.leg.wa.gov 


11.12.170 Devise of land, what passes. Every devise 
of land in any will shall be construed to convey all the estate 
of the devisor therein which he or she could lawfully devise, 
unless it shall clearly appear by the will that he or she 
intended to convey a less estate. [2010 c 8 § 2013; 1965 c 
145 § 11.12.170. Prior: 1917 c 156 § 39; RRS § 1409; prior: 
Code 1881 § 1332; 1863 p 209 § 69; 1860 p 172 § 36.] 


11.12.180 Rule in Shelley's Case abolished—Future 
distribution or interest to heirs. The Rule in Shelley's Case 
is abolished as a rule of law and as a rule of construction. If 
an applicable statute or a governing instrument calls for a 
future distribution to or creates a future interest in a desig- 
nated individual's "heirs," "heirs at law," "next of kin," "rela- 
tives," or "family," or language of similar import, the prop- 
erty passes to those persons, including the state under chapter 
11.08 RCW, that would succeed to the designated individ- 
ual's estate under chapter 11.04 RCW. The property must 
pass to those persons as if the designated individual had died 
when the distribution or transfer of the future interest was to 
take effect in possession or enjoyment. For purposes of this 
section and RCW 11.12.185, the designated individual's sur- 
viving spouse or surviving domestic partner is deemed to be 
an heir, regardless of whether the surviving spouse or surviv- 
ing domestic partner has remarried or entered into a subse- 
quent domestic partnership. [2008 c 6 § 912; 1994 c 221 § 
17; 1965 c 145 § 11.12.180. Prior: 1917 c 156 § 40; RRS § 
1410; prior: Code 1881 § 1333; 1863 p 210 § 70; 1860 p 172 
§ 37.] 

Part headings not law—Severability—2008 c 6: See RCW 26.60.900 
and 26.60.901. 


Additional notes found at www.leg.wa.gov 


11.12.185 Doctrine of Worthier Title abolished— 
Exception. The Doctrine of Worthier Title is abolished as a 
rule of law and as a rule of construction. However, the Doc- 
trine of Worthier Title is preserved as a rule of construction 
if: 

(1) A grantor has established in inter vivos trust of real 
property; 

(2) The grantor has expressly reserved a reversion to 
himself or herself; and 

(3) The words "heirs" or "heirs at law" are used by the 
grantor to describe the quality of the grantor's title in the 
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reversion as an estate in fee simple in the event that the prop- 
erty reverts to the grantor. 

In all other cases, language in a governing instrument 
describing the beneficiaries of a donative disposition as the 
transferor's "heirs," "heirs at law," "next of kin," "distribu- 
tees," "relatives," or "family," or language of similar import, 
does not create or presumptively create a reversionary inter- 
est in the transferor. [1994 c 221 § 18.] 


Additional notes found at www.leg.wa.gov 


11.12.190 Will to operate on after-acquired property. 
Any estate, right or interest in property acquired by the testa- 
tor after the making of his or her will may pass thereby and in 
like manner as if title thereto was vested in him or her at the 
time of making the will, unless the contrary manifestly 
appears by the will to have been the intention of the testator. 
[2010 c 8 § 2014; 1965 c 145 § 11.12.190. Prior: 1917 c 156 
§ 41; RRS § 1411; prior: Code 1881 § 1334; 1863 p 210 § 71; 
1860 p 172 § 38.] 


11.12.220 No interest on devise unless will so pro- 
vides. No interest shall be allowed or calculated on any 
devise contained in any will unless such will expressly pro- 
vides for such interest. [1965 c 145 § 11.12.220. Prior: 1917 
c 156 § 26; RRS § 1396.] 


11.12.230 Intent of testator controlling. All courts 
and others concerned in the execution of last wills shall have 
due regard to the direction of the will, and the true intent and 
meaning of the testator, in all matters brought before them. 
[1965 c 145 § 11.12.230. Prior: 1917 c 156 § 45; RRS § 1415; 
prior: Code 1881 § 1338; 1863 p 210 § 75; 1860 p 172 § 42.] 


11.12.250 Gift to trust. A gift may be made by a will 
to a trustee of a trust executed by any trustor or testator 
(including a funded or unfunded life insurance trust, although 
the trustor has reserved any or all rights of ownership of the 
insurance contracts) if (1) the trust is identified in the testa- 
tor's will and (2) its terms are evidenced either (a) in a written 
instrument other than a will, executed by the trustor prior to 
or concurrently with the execution of the testator's will or (b) 
in the will of a person who has predeceased the testator, 
regardless of when executed. The existence, size, or character 
of the corpus of the trust is immaterial to the validity of the 
gift. Such gift shall not be invalid because the trust is amend- 
able or revocable, or both, or because the trust was amended 
after the execution of the testator's will or after the testator's 
death. Unless the will provides otherwise, the property so 
given shall not be deemed to be held under a testamentary 
trust of the testator but shall become a part of the trust to 
which it is given to be administered and disposed of in accor- 
dance with the terms of the instrument establishing the trust, 
including any amendments, made prior to the death of the tes- 
tator, and regardless of whether made before or after the exe- 
cution of the will. Unless the will provides otherwise, an 
express revocation of the trust prior to the testator's death 
invalidates the gift. Any termination of the trust other than by 
express revocation does not invalidate the gift. For purposes 
of this section, the term "gift" includes the exercise of any 
testamentary power of appointment. [1985 c 23 § 2. Prior: 
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1984 c 149 § 5; 1965 c 145 § 11.12.250; prior: 1959 c 116 § 
1] 


Purpose—1985 c 23: "The purpose of this act is to make technical cor- 
rections to chapter 149, Laws of 1984, and to ensure that the changes made 
in that chapter meet the constitutional requirements of Article II, section 19 
of the state Constitution." [1985 c 23 § 1.] 

Trusts—Rule against perpetuities: Chapter 11.98 RCW. 


Additional notes found at www.leg.wa.gov 


11.12.255 Incorporation by reference. A will may 
incorporate by reference any writing in existence when the 
will is executed if the will itself manifests the testator's intent 
to incorporate the writing and describes the writing suffi- 
ciently to permit its identification. In the case of any inconsis- 
tency between the writing and the will, the will controls. 
[1985 c 23 § 3. Prior: 1984 c 149 § 6.] 

Purpose—Application—Severability—1985 c 23: See notes follow- 
ing RCW 11.12.250. 


Additional notes found at www.leg.wa.gov 


11.12.260 Separate writing may direct disposition of 
tangible personal property—Requirements. (1) A will or 
a trust of which the decedent is a grantor and which by its 
terms becomes irrevocable upon or before the grantor's death 
may refer to a writing that directs disposition of tangible per- 
sonal property not otherwise specifically disposed of by the 
will or trust other than property used primarily in trade or 
business. Such a writing shall not be effective unless: (a) An 
unrevoked will or trust refers to the writing, (b) the writing is 
either in the handwriting of, or signed by, the testator or 
grantor, and (c) the writing describes the items and the recip- 
ients of the property with reasonable certainty. 

(2) The writing may be written or signed before or after 
the execution of the will or trust and need not have signifi- 
cance apart from its effect upon the dispositions of property 
made by the will or trust. A writing that meets the require- 
ments of this section shall be given effect as if it were actually 
contained in the will or trust itself, except that if any person 
designated to receive property in the writing dies before the 
testator or grantor, the property shall pass as further directed 
in the writing and in the absence of any further directions, the 
disposition shall lapse and, in the case of a will, RCW 
11.12.110 shall not apply to such lapse. 

(3) The testator or grantor may make subsequent hand- 
written or signed changes to any writing. If there is an incon- 
sistent disposition of tangible personal property as between 
writings, the most recent writing controls. 

(4) As used in this section "tangible personal property" 
means articles of personal or household use or ornament, for 
example, furniture, furnishings, automobiles, boats, air- 
planes, and jewelry, as well as precious metals in any tangi- 
ble form, for example, bullion or coins. The term includes 
articles even if held for investment purposes and encom- 
passes tangible property that is not real property. The term 
does not include mobile homes or intangible property, for 
example, money that is normal currency or normal legal ten- 
der, evidences of indebtedness, bank accounts or other mon- 
etary deposits, documents of title, or securities. [2007 c 475 
§ 3; 1985 c 23 § 4. Prior: 1984 c 149 § 7.] 


Purpose—Application—Severability—1985 c 23: See notes follow- 
ing RCW 11.12.250. 
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11.12.265 Filing of original will with court before 
death of testator. Any person who has custody or control of 
any original will and who has not received knowledge of the 
death of the testator may deliver the will for filing under seal 
to any court having jurisdiction. The testator may withdraw 
the original will so filed upon proper identification. Any 
other person, including an attorney-in-fact or guardian of the 
testator, may withdraw the original will so filed only upon 
court order after showing of good cause. Upon request and 
presentation of a certified copy of the testator's death certifi- 
cate, the clerk shall unseal the file. This section does not pre- 
clude filing a will not under seal and does not alter any duty 
of a person having knowledge of the testator's death to file the 
will. [2004 c 72 § 1.] 


Chapter 11.18 RCW 


LIABILITY OF BENEFICIARY OF NONPROBATE 
ASSET 


Sections 


11.18.200 Liability of beneficiary of nonprobate asset—Abatement. 

11.18.200 Liability of beneficiary of nonprobate 
asset—Abatement. (1) Unless expressly exempted by stat- 
ute, a beneficiary of a nonprobate asset that was subject to 
satisfaction of the decedent's general liabilities immediately 
before the decedent's death takes the asset subject to liabili- 
ties, claims, estate taxes, and the fair share of expenses of 
administration reasonably incurred by the personal represen- 
tative in the transfer of or administration upon the asset. The 
beneficiary of such an asset is liable to account to the per- 
sonal representative to the extent necessary to satisfy liabili- 
ties, claims, the asset's fair share of expenses of administra- 
tion, and the asset's share of any applicable estate taxes under 
chapter 83.110A RCW. Before making demand that a benefi- 
ciary of a nonprobate asset account to the personal represen- 
tative, the personal representative must give notice to the 
beneficiary, in the manner provided in chapter 11.96A RCW, 
that the beneficiary is liable to account under this section. 

(2) The following rules govern in applying subsection 
(1) of this section: 

(a) A beneficiary of property passing at death under a 
community property agreement takes the property subject to 
the decedent's liabilities, claims, estate taxes, and administra- 
tion expenses as described in subsection (1) of this section. 
However, assets existing as community or separate property 
immediately before the decedent's death under the commu- 
nity property agreement are subject to the decedent's liabili- 
ties and claims to the same extent that they would have been 
had they been assets of the probate estate. 

(b) A beneficiary of property held in joint tenancy form 
with right of survivorship, including without limitation 
United States savings bonds or similar obligations, takes the 
property subject to the decedent's liabilities, claims, estate 
taxes, and administration expenses as described in subsection 
(1) of this section to the extent of the decedent's beneficial 
ownership interest in the property immediately before death. 

(c) A beneficiary of payable-on-death or trust bank 
accounts, bonds, securities, or similar obligations, including 
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without limitation United States bonds or similar obligations, 
takes the property subject to the decedent's liabilities, claims, 
estate taxes, and administration expenses as described in sub- 
section (1) of this section, to the extent of the decedent's ben- 
eficial ownership interest in the property immediately before 
death. 

(d) A beneficiary of a transfer on death deed or of deeds 
or conveyances made by the decedent if possession has been 
postponed until the death of the decedent takes the property 
subject to the decedent's liabilities, claims, estate taxes, and 
administration expenses as described in subsection (1) of this 
section, to the extent of the decedent's beneficial ownership 
interest in the property immediately before death. 

(e) A trust for the decedent's use of which the decedent is 
the grantor is subject to the decedent's liabilities, claims, 
estate taxes, and administration expenses as described in sub- 
section (1) of this section, to the same extent as the trust was 
subject to claims of the decedent's creditors immediately 
before death under RCW 19.36.020. 

(f) A trust not for the use of the grantor but of which the 
decedent is the grantor and that becomes effective or irrevo- 
cable only upon the decedent's death is subject to the dece- 
dent's claims, liabilities, estate taxes, and expenses of admin- 
istration as described in subsection (1) of this section. 

(g) Anything in this section to the contrary notwithstand- 
ing, nonprobate assets that existed as community property 
immediately before the decedent's death are subject to the 
decedent's liabilities and claims to the same extent that they 
would have been had they been assets of the probate estate. 

(h) The liability of a beneficiary of life insurance is gov- 
erned by chapter 48.18 RCW. 

(i) The liability of a beneficiary of pension or retirement 
employee benefits is governed by chapter 6.15 RCW. 

(j) An inference may not be drawn from (a) through (i) of 
this subsection that a beneficiary of nonprobate assets other 
than those assets specifically described in (a) through (i) of 
this subsection does or does not take the assets subject to 
claims, liabilities, estate taxes, and administration expenses 
as described in subsection (1) of this section. 

(3) Nothing in this section derogates from the rights of a 
person interested in the estate to recover any applicable estate 
tax under chapter 83.110A RCW or from the liability of any 
beneficiary for estate tax under chapter 83.110A RCW. 

(4) Nonprobate assets that may be responsible for the 
satisfaction of the decedent's general liabilities and claims 
abate together with the probate assets of the estate in accord 
with chapter 11.10 RCW. [2014 c 58 § 21; 1999 c 42 § 605; 
1997 c 252 § 3; 1994 c 221 § 19.] 

Uniformity of application and construction—Relation to electronic 


signatures in global and national commerce act—2014 c 58: See RCW 
64.80.903 and 64.80.904. 


Additional notes found at www.leg.wa.gov 


Chapter 11.20 RCW 
CUSTODY, PROOF, AND PROBATE OF WILLS 


Sections 


11.20.010 Duty of custodian of will—Liability. 

11.20.020 Application for probate—Hearing—Order—Proof—Record 
of testimony—A ffidavits of attesting witnesses. 

11.20.030 | Commission to take testimony of witness. 
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11.20.040 Proof where one or more witnesses are unable or incompetent 
to testify, or absent from state. 

11.20.050 Recording of wills. 

11.20.060 Record of will as evidence. 

11.20.070 Proof of lost or destroyed will. 

11.20.080 Restraint of personal representative during pendency of appli- 
cation to prove lost or destroyed will. 

11.20.090 Admission to probate of foreign will. 

11.20.100 Laws applicable to foreign wills. 


11.20.010 Duty of custodian of will—Liability. Any 
person having the custody or control of any will shall, within 
thirty days after he or she shall have received knowledge of 
the death of the testator, deliver said will to the court having 
jurisdiction or to the person named in the will as executor, 
and any executor having in his or her custody or control any 
will shall within forty days after he or she received knowl- 
edge of the death of the testator deliver the same to the court 
having jurisdiction. Any person who shall wilfully violate 
any of the provisions of this section shall be liable to any 
party aggrieved for the damages which may be sustained by 
such violation. [2010 c 8 § 2015; 1965 c 145 § 11.20.010. 
Prior: 1917 c 156 § 9; RRS § 1379; prior: Code 1881 §§ 
1342, 1343; 1863 p 212 § 78; 1860 p 174 § 45.] 

Refusal to serve as executor: RCW 11.28.010. 


11.20.020 Application for probate—Hearing— 
Order—Proof—Record of testimony—Affidavits of 
attesting witnesses. (1) Applications for the probate of a 
will and for letters testamentary, or either, may be made to 
the judge of the court having jurisdiction and the court may 
immediately hear the proofs and either probate or reject such 
will as the testimony may justify. Upon such hearing the 
court shall make and cause to be entered a formal order, 
either establishing and probating such will, or refusing to 
establish and probate the same, and such order shall be con- 
clusive except in the event of a contest of such will as herein- 
after provided. All testimony in support of the will shall be 
reduced to writing, signed by the witnesses, and certified by 
the judge of the court. If the application for probate of a will 
does not request the appointment of a personal representative 
and the court enters an adjudication of testacy establishing 
such will no further administration shall be required except as 
commenced pursuant to RCW 11.28.330 or 11.28.340. 

(2) In addition to the foregoing procedure for the proof 
of wills, any or all of the attesting witnesses to a will may, at 
the request of the testator or, after his or her decease, at the 
request of the executor or any person interested under it, 
make an affidavit before any person authorized to administer 
oaths, stating such facts as they would be required to testify 
to in court to prove such will, which affidavit may be written 
on the will or may be attached to the will or to a photographic 
copy of the will. The sworn statement of any witness so taken 
shall be accepted by the court as if it had been taken before 
the court. [2010 c 8 § 2016; 1977 ex.s. c 234 § 2; 1974 ex.s. 
c 117 § 27; 1969 ex.s. c 126 § 1; 1965 c 145 § 11.20.020. 
Prior: 1917 c 156 § 10; RRS § 1380; prior: 1863 p 212 §§ 85, 
86; 1860 p 175 §§ 52, 53.] 

Will contests: Chapter 11.24 RCW. 


Additional notes found at www.leg.wa.gov 


11.20.030 Commission to take testimony of witness. 
If any witness be prevented by sickness from attending at the 
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time any will is produced for probate, or reside out of the 
state or more than thirty miles from the place where the will 
is to be proven, such court may issue a commission annexed 
to such will, and directed to any judge, notary public, or other 
person authorized to administer an oath, empowering him or 
her to take and certify the attestation of such witness. [1987 
c 202 § 171; 1965 c 145 § 11.20.030. Prior: 1923 c 142 § 1; 
1917 c 156 § 11; RRS § 1381; prior: Code 1881 § 1351; 1863 
p 212 § 87; 1860 p 175 § 54.] 
Intent—1987 c 202: See note following RCW 2.04.190. 


11.20.040 Proof where one or more witnesses are 
unable or incompetent to testify, or absent from state. 
The subsequent incompetency from whatever cause of one or 
more of the subscribing witnesses, or their inability to testify 
in open court or pursuant to commission, or their absence 
from the state, shall not prevent the probate of the will. In 
such cases the court shall admit the will to probate upon sat- 
isfactory testimony that the handwriting of the testator and of 
an incompetent or absent subscribing witness is genuine or 
the court may consider such other facts and circumstances, if 
any, as would tend to prove such will. [1967 c 168 § 5; 1965 
c 145 § 11.20.040. Prior: 1945 c 39 § 1; 1943 c 219 § 1; 1917 
c 156 § 12; Rem. Supp. 1945 § 1382; prior: Code 1881 § 
1353; 1863 p 213 §§ 89, 90; 1860 p 175 §§ 56, 57.] 


11.20.050 Recording of wills. All wills filed with the 
clerk of the superior court must be noted in the record 
required to be kept under RCW 36.23.030(7). They may be 
withdrawn from the record on the order of the court. [2002 c 
271 § 1; 1967 c 168 § 17; 1965 c 145 § 11.20.050. Prior: 1915 
c 156 § 13; RRS § 1383; prior: Code 1881 § 1356; 1863 p 213 
§ 92; 1860 p 175 § 59.] 

Clerk to keep record of wills: RCW 36.23.030(7). 


11.20.060 Record of will as evidence. The record of 
any will made, probated and recorded as herein provided, and 
the exemplification of such record by the clerk in whose cus- 
tody the same may be, shall be received as evidence, and 
shall be as effectual in all cases as the original would be if 
produced and proven. [1965 c 145 § 11.20.060. Prior: 1917 c 
156 § 14; RRS § 1384; prior: 1891 p 382 § 7; Code 1881 § 
1358; 1863 p 213 § 94; 1860 p 175 § 61.] 

Certified copies of recorded instruments as evidence: RCW 5.44.060. 


11.20.070 Proof of lost or destroyed will. (1) Ifa will 
has been lost or destroyed under circumstances such that the 
loss or destruction does not have the effect of revoking the 
will, the court may take proof of the execution and validity of 
the will and establish it, notice to all persons interested hav- 
ing been first given. The proof must be reduced to writing and 
signed by any witnesses who have testified as to the execu- 
tion and validity, and must be filed with the clerk of the court. 

(2) The provisions of a lost or destroyed will must be 
proved by clear, cogent, and convincing evidence, consisting 
at least in part of a witness to either its contents or the authen- 
ticity of a copy of the will. 

(3) When a lost or destroyed will is established under 
subsections (1) and (2) of this section, its provisions must be 
distinctly stated in the judgment establishing it, and the judg- 
ment must be recorded as wills are required to be recorded. A 
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personal representative may be appointed by the court in the 
same manner as is herein provided with reference to original 
wills presented to the court for probate. [1994 c 221 § 20; 
1965 c 145 § 11.20.070. Prior: 1955 c 205 § 1; 1917 c 156 § 
20; RRS § 1390; prior: Code 1881 § 1367; 1860 p 177 § 70.] 
Replacement of lost or destroyed probate records: RCW 5.48.060. 


Additional notes found at www.leg.wa.gov 


11.20.080 Restraint of personal representative 
during pendency of application to prove lost or destroyed 
will. If, before or during the pendency of an application to 
prove a lost or destroyed will, letters of administration shall 
have been granted on the estate of the testator, or letters tes- 
tamentary of any previous will of the testator shall have been 
granted, the court shall have authority to restrain the personal 
representatives so appointed, from any acts or proceedings 
which would be injurious to the legatees or devisees claiming 
under the lost or destroyed will. [1965 c 145 § 11.20.080. 
Prior: 1917 c 156 § 21; RRS § 1391; prior: Code 1881 § 
1369; 1863 p 215 § 105; 1860 p 177 § 72.] 


Replacement of lost or destroyed probate records: RCW 5.48.060. 


11.20.090 Admission to probate of foreign will. Wills 
probated in any other state or territory of the United States, or 
in any foreign country or state, shall be admitted to probate in 
this state on the production of a copy of such will and of the 
original record of probate thereof, certified by the attestation 
of the clerk of the court in which such probation was made; or 
if there be no clerk, certification by the attestation of the 
judge thereof, and by the seal of such officers, if they have a 
seal. [1977 ex.s. c 234 § 3; 1965 c 145 § 11.20.090. Prior: 
1917 c 156 § 22; RRS § 1392; prior: Code 1881 § 1370; 1877 
p 284 § 1.] 


Additional notes found at www.leg.wa.gov 


11.20.100 Laws applicable to foreign wills. All provi- 
sions of law relating to the carrying into effect of domestic 
wills after probate thereof shall, so far as applicable, apply to 
foreign wills admitted to probate in this state. [1965 c 145 § 
11.20.100. Prior: 1917 c 156 § 23; RRS § 1393; prior: Code 
1881 § 1371; 1877 p 284 § 2.] 


Chapter 11.24 RCW 
WILL CONTESTS 
Sections 
11.24.010 Contest of probate or rejection—Limitation of action—Issues. 
11.24.020 Filing of will contest petition—Notice. 
11.24.030 Burden of proof. 
11.24.040 Revocation of probate. 


11.24.050 Costs. 


11.24.010 Contest of probate or rejection—Limita- 
tion of action—Issues. If any person interested in any will 
shall appear within four months immediately following the 
probate or rejection thereof, and by petition to the court hav- 
ing jurisdiction contest the validity of said will, or appear to 
have the will proven which has been rejected, he or she shall 
file a petition containing his or her objections and exceptions 
to said will, or to the rejection thereof. Issues respecting the 
competency of the deceased to make a last will and testa- 
ment, or respecting the execution by a deceased of the last 
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will and testament under restraint or undue influence or 
fraudulent representations, or for any other cause affecting 
the validity of the will or a part of it, shall be tried and deter- 
mined by the court. 

For the purpose of tolling the four-month limitations 
period, a contest is deemed commenced when a petition is 
filed with the court and not when served upon the personal 
representative. The petitioner shall personally serve the per- 
sonal representative within ninety days after the date of filing 
the petition. If, following filing, service is not so made, the 
action is deemed to not have been commenced for purposes 
of tolling the statute of limitations. 

If no person files and serves a petition within the time 
under this section, the probate or rejection of such will shall 
be binding and final. [2007 c 475 § 4; 1994 c 221 § 21; 1971 
c 7 § 1; 1967 c 168 § 6; 1965 c 145 § 11.24.010. Prior: 1917 
c 156 § 15; RRS § 1385; prior: 1891 p 382 § 8; Code 1881 § 
1360; 1863 p 213 § 96; 1860 p 176 § 63.] 


Additional notes found at www.leg.wa.gov 


11.24.020 Filing of will contest petition—Notice. 
Upon the filing of the petition referred to in RCW 11.24.010, 
notice shall be given as provided in RCW 11.96A.100 to the 
executors who have taken upon themselves the execution of 
the will, or to the administrators with the will annexed, to all 
legatees named in the will or to their guardians if any of them 
are minors, or their personal representatives if any of them 
are dead, and to all persons interested in the matter, as 
defined in *RCW 11.96A.030(5). [2006 c 360 § 9; 1965 c 
145 § 11.24.020. Prior: 1917 c 156 § 16; RRS § 1386; prior: 
1891 p 382 § 9; Code 1881 § 1361; 1863 p 214 § 97; 1860 p 
176 § 64.] 


*Reviser's note: RCW 11.96A.030 was alphabetized pursuant to RCW 
1.08.015(2)(k), changing subsection (5) to subsection (6). 


Clarification of laws—Enforceability of act—Severability—2006 c 
360: See notes following RCW 11.108.070. 


11.24.030 Burden of proof. In any such contest pro- 
ceedings the previous order of the court probating, or refus- 
ing to probate, such will shall be prima facie evidence of the 
legality of such will, if probated, or its illegality, if rejected, 
and the burden of proving the illegality of such will, if pro- 
bated, or the legality of such will, if rejected by the court, 
shall rest upon the person contesting such probation or rejec- 
tion of the will. [1965 c 145 § 11.24.030. Prior: 1917 c 156 § 
17; RRS § 1387.] 


11.24.040 Revocation of probate. If, upon the trial of 
said issue, it shall be decided that the will or a part of it is for 
any reason invalid, or that it is not sufficiently proved to have 
been the last will of the testator, the will or part and probate 
thereof shall be annulled and revoked and to that extent the 
powers of the personal representative shall cease, but the per- 
sonal representative shall not be liable for any act done in 
good faith previous to such annulling or revoking. [1994 c 
221 § 22; 1965 c 145 § 11.24.040. Prior: 1917 c 156 § 18; 
RRS § 1388; prior: Code 1881 § 1364; 1863 p 214 § 100; 
1860 p 177 § 67.] 


Additional notes found at www.leg.wa.gov 
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11.24.050 Costs. If the probate be revoked or the will 
annulled, assessment of costs shall be in the discretion of the 
court. If the will be sustained, the court may assess the costs 
against the contestant, including, unless it appears that the 
contestant acted with probable cause and in good faith, such 
reasonable attorney's fees as the court may deem proper. 
[1965 c 145 § 11.24.050. Prior: 1917 c 156 § 19; RRS § 1389; 
prior: Code 1881 § 1366; 1860 p 177 § 69.] 

Rules of court: SPR 98.12W. 


Personal representative 
allowance of necessary expenses: RCW 11.48.050. 
compensation—Attorney's fee: RCW 11.48.210. 


Chapter 11.28 RCW 
LETTERS TESTAMENTARY AND OF 


ADMINISTRATION 

Sections 

11.28.010 Letters to executors—Refusal to serve—Disqualification. 

11.28.020 Objections to appointment. 

11.28.030 | Community property—Who entitled to letters—Waiver. 

11.28.040 Procedure during minority or absence of executor. 

11.28.050 Powers of remaining executors on removal of associate. 

11.28.060 Administration with will annexed on death of executor. 

11.28.070 Authority of administrator with will annexed. 

11.28.085 Records and certification of letters—Record of bonds. 

11.28.090 Execution and form of letters testamentary. 

11.28.100 Form of letters with will annexed. 

11.28.110 Application for letters of administration or adjudication of 
intestacy and heirship. 

11.28.120 Persons entitled to letters. 

11.28.131 Hearing on petition—Appointment—Issuance of letters— 
Notice to surviving spouse or surviving domestic partner. 

11.28.140 Form of letters of administration. 

11.28.150 Revocation of letters by discovery of will. 

11.28.160 Cancellation of letters of administration. 

11.28.170 Oath of personal representative. 

11.28.185 Bond or other security of personal representative—When not 
required—Waiver—Corporate trustee—Additional bond— 
Reduction—Other security. 

11.28.190 Examination of sureties—Additional security—Costs. 

11.28.210 New or additional bond. 

11.28.220 Persons disqualified as sureties. 

11.28.230 Bond not void for want of form—Successive recoveries. 

11.28.235 Limitation of action against sureties. 

11.28.237 Notice of appointment as personal representative, pendency of 
probate—Proof by affidavit. 

11.28.238 Notice of appointment as personal representative—Notice to 
department of revenue. 

11.28.240 Request for special notice of proceedings in probate—Prohibi- 
tions. 

11.28.250 Revocation of letters—Causes. 

11.28.260 Revocation of letters—Proceedings in court or chambers. 

11.28.270 Powers of remaining personal representatives if letters to asso- 
ciates revoked or surrendered or upon disqualification. 

11.28.280 Successor personal representative. 

11.28.290 Accounting on death, resignation, or revocation of letters. 

11.28.300 Proceedings against delinquent personal representative. 

11.28.330 Notice of adjudication of testacy or intestacy and heirship— 
Contents—Service or mailing. 

11.28.340 Order of adjudication of testacy or intestacy and heirship— 


Entry—Time limitation—Deemed final decree of distribu- 
tion, when—Purpose—Finality of adjudications. 


Administration of deceased incompetent's estate: RCW 11.88.150. 
Letters after final settlement: RCW 11.76.250. 
Replacement of lost or destroyed probate records: RCW 5.48.060. 


Trust company may not solicit appointment as personal representative: 
RCW 30A.04.260. 


11.28.010 Letters to executors—Refusal to serve— 
Disqualification. After the entry of an order admitting a will 
to probate and appointing a personal representative, or per- 
sonal representatives, letters testamentary shall be granted to 
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the persons therein appointed executors. If a part of the per- 
sons thus appointed refuse to act, or be disqualified, the let- 
ters shall be granted to the other persons appointed therein. If 
all such persons refuse to act, letters of administration with 
the will annexed shall be granted to the person to whom 
administration would have been granted if there had been no 
will. [1974 ex.s. c 117 § 28; 1965 c 145 § 11.28.010. Prior: 
1917 c 156 § 47; RRS § 1417; prior: Code 1881 § 1372; 1863 
p 217 § 106; 1860 p 179 § 73.] 


Additional notes found at www.leg.wa.gov 


11.28.020 Objections to appointment. Any person 
interested in a will may file objections in writing to the grant- 
ing of letters testamentary to the persons named as executors, 
or any of them, and the objection shall be heard and deter- 
mined by the court. [1965 c 145 § 11.28.020. Prior: 1917 c 
156 § 47; RRS § 1417; prior: Code 1881 § 1372; 1863 p 217 
§ 106; 1860 p 179 § 73.] 


11.28.030 Community property—Who entitled to 
letters—Waiver. A surviving spouse or surviving domestic 
partner shall be entitled to administer upon the community 
property, notwithstanding any provisions of the will to the 
contrary, if the court find such spouse or such domestic part- 
ner to be otherwise qualified; but if such surviving spouse or 
surviving domestic partner do not make application for such 
appointment within forty days immediately following the 
death of the deceased spouse or deceased domestic partner, 
he or she shall be considered as having waived his or her right 
to administer upon such community property. If any person, 
other than the surviving spouse or surviving domestic part- 
ner, make application for letters testamentary on such prop- 
erty, prior to the expiration of such forty days, then the court, 
before making any such appointment, shall require notice of 
such application to be given the said surviving spouse or sur- 
viving domestic partner, for such time and in such manner as 
the court may determine, unless such applicant show to the 
satisfaction of the court that there is no surviving spouse or 
surviving domestic partner or that he or she has in writing 
waived the right to administer upon such community prop- 
erty. [2008 c 6 § 913; 1965 c 145 § 11.28.030. Prior: 1917 c 
156 § 49; RRS § 1419.] 


Part headings not law—Severability—2008 c 6: See RCW 26.60.900 
and 26.60.901. 


11.28.040 Procedure during minority or absence of 
executor. Ifthe executor be a minor or absent from the state, 
letters of administration with the will annexed shall be 
granted, during the time of such minority or absence, to some 
other person unless there be another executor who shall 
accept the trust, in which case the estate shall be administered 
by such other executor until the disqualification shall be 
removed, when such minor, having arrived at full age, or 
such absentee, having returned, shall be admitted as joint 
executor with the former, provided a nonresident of this state 
may qualify as provided in RCW 11.36.010. [1965 c 145 § 
11.28.040. Prior: 1917 c 156 § 50; RRS § 1420; prior: Code 
1881 § 1374; 1863 p 217 § 108; 1860 p 180 § 75.] 


11.28.050 Powers of remaining executors on removal 
of associate. When any of the executors named shall not 
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qualify or having qualified shall become disqualified or be 
removed, the remaining executor or executors shall have the 
authority to perform every act and discharge every trust 
required by the will, and their acts shall be effectual for every 
purpose. [1965 c 145 § 11.28.050. Prior: 1917 c 156 § 54; 
RRS § 1424; prior: Code 1881 § 1372; 1854 p 268 § 5.] 


11.28.060 Administration with will annexed on death 
of executor. No executor of an executor shall, as such, be 
authorized to administer upon the estate of the first testator, 
but on the death of the sole or surviving executor of any last 
will, letters of administration with the will annexed, on the 
estate of the first testator left unadministered, shall be issued. 
[1965 c 145 § 11.28.060. Prior: 1917 c 156 § 53; RRS § 1423; 
prior: Code 1881 § 1379; 1863 p 218 § 113; 1860 p 180 § 80.] 


Executor of executor may not sue for estate of first testator: RCW 11.48.190. 


11.28.070 Authority of administrator with will 
annexed. Administrators with the will annexed shall have 
the same authority as the executor named in the will would 
have had, and their acts shall be as effectual for every pur- 
pose: PROVIDED, That they shall not lease, mortgage, 
pledge, exchange, sell, or convey any real or personal prop- 
erty of the estate except under order of the court and pursuant 
to procedure under existing laws pertaining to the administra- 
tion of estates in cases of intestacy, unless the powers 
expressed in the will are directory and not discretionary, or 
said administrator with will annexed shall have obtained non- 
intervention powers as provided in chapter 11.68 RCW. 
[1974 ex.s. c 117 § 25; 1965 c 145 § 11.28.070. Prior: 1955 c 
205 § 3; 1917 c 156 § 55; RRS § 1425; prior: Code 1881 § 
1381; 1860 p 180 § 82.] 


Additional notes found at www.leg.wa.gov 


11.28.085 Records and certification of letters— 
Record of bonds. See RCW 36.23.030. 


11.28.090 Execution and form of letters testamen- 
tary. Letters testamentary to be issued to executors under the 
provisions of this chapter shall be signed by the clerk, and 
issued under the seal of the court, and may be in the following 
form: 

State of Washington, county of...... 

In the superior court of the county of...... 

Whereas, the last will of A B, deceased, was, on the.... 
day of...... , A.D. (year) ...., duly exhibited, proven, and 
recorded in our said superior court; and whereas, it appears in 
and by said will that C D is appointed executor thereon, and, 
whereas, said C D has duly qualified, now, therefore, know 
all persons by these presents, that we do hereby authorize the 
said C D to execute said will according to law. 

Witness my hand and the seal of said court this... . day 
Of dacsess , A.D. (year)... . [2016 c 202 § 6; 2009 c 549 § 
1004; 1965 c 145 § 11.28.090. Prior: (i) 1917 c 156 § 56; 
RCW 11.28.080; RRS § 1426; prior: Code 1881 § 1382; 1863 
p 218 § 116; 1860 p 181 § 83. (ii) 1917 c 156 § 59; RRS § 
1429; prior: Code 1881 § 1386; 1863 p 219 § 120; 1860 p 181 
§ 87.] 


11.28.100 Form of letters with will annexed. Letters 
of administration with the will annexed shall be in substan- 
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tially the same form as provided for letters testamentary. 
[1965 c 145 § 11.28.100. Prior: 1917 c 156 § 60; RRS § 1430; 
prior: Code 1881 § 1387; 1863 p 219 § 121.] 


11.28.110 Application for letters of administration or 
adjudication of intestacy and heirship. Application for let- 
ters of administration, or, application for an adjudication of 
intestacy and heirship without the issuance of letters of 
administration shall be made by petition in writing, signed 
and verified by the applicant or his or her attorney, and filed 
with the court, which petition shall set forth the facts essential 
to giving the court jurisdiction of the case, and state, if 
known, the names, ages and addresses of the heirs of the 
deceased and that the deceased died without a will. If the 
application for an adjudication of intestacy and heirship does 
not request the appointment of a personal representative and 
the court enters an adjudication of intestacy no further admin- 
istration shall be required except as set forth in RCW 
11.28.330 or 11.28.340. [2010 c 8 § 2017; 1977 ex.s. c 234 § 
4; 1974 ex.s. c 117 § 29; 1965 c 145 § 11.28.110. Prior: 1917 
c 156 § 62; RRS § 1432; prior: Code 1881 § 1389; 1863 p 220 
§ 123; 1860 p 182 § 90.] 


Additional notes found at www.leg.wa.gov 


11.28.120 Persons entitled to letters. Administration 
of an estate if the decedent died intestate or if the personal 
representative or representatives named in the will declined 
or were unable to serve shall be granted to some one or more 
of the persons hereinafter mentioned, and they shall be 
respectively entitled in the following order: 

(1) The surviving spouse or state registered domestic 
partner, or such person as he or she may request to have 
appointed. 

(2) The next of kin in the following order: (a) Child or 
children; (b) father or mother; (c) brothers or sisters; (d) 
grandchildren; (e) nephews or nieces. 

(3) The trustee named by the decedent in an inter vivos 
trust instrument, testamentary trustee named in the will, 
guardian of the person or estate of the decedent, or attorney- 
in-fact appointed by the decedent, if any such a fiduciary con- 
trolled or potentially controlled substantially all of the dece- 
dent's probate and nonprobate assets. 

(4) One or more of the beneficiaries or transferees of the 
decedent's probate or nonprobate assets. 

(5)(a) The director of revenue, or the director's designee, 
for those estates having property subject to the provisions of 
chapter 11.08 RCW; however, the director may waive this 
right. 

(b) The secretary of the department of social and health 
services for those estates owing debts for long-term care ser- 
vices as defined in *RCW 74.39A.008; however the secretary 
may waive this right. 

(6) One or more of the principal creditors. 

(7) If the persons so entitled shall fail for more than forty 
days after the death of the decedent to present a petition for 
letters of administration, or if it appears to the satisfaction of 
the court that there is no next of kin, as above specified eligi- 
ble to appointment, or they waive their right, and there are no 
principal creditor or creditors, or such creditor or creditors 
waive their right, then the court may appoint any suitable per- 
son to administer such estate. [2007 c 156 § 28; 1995 Ist sp.s. 
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c 18 § 61; 1994 c 221 § 23; 1985 c 133 § 1; 1965 c 145 § 
11.28.120. Prior: 1927 c 76 § 1; 1917 c 156 § 61; RRS § 
1431; prior: Code 1881 § 1388; 1863 p 219 § 122; 1860 p 181 
§ 89.] 

*Reviser's note: RCW 74.39A.008 was repealed by 1997 c 392 § 530. 
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11.28.131 Hearing on petition—Appointment—lIssu- 
ance of letters—Notice to surviving spouse or surviving 
domestic partner. When a petition for general letters of 
administration or for letters of administration with the will 
annexed shall be filed, the matter may be heard forthwith, 
appointment made and letters of administration issued: PRO- 
VIDED, That if there be a surviving spouse or surviving 
domestic partner and a petition is presented by anyone other 
than the surviving spouse or surviving domestic partner, or 
any person designated by the surviving spouse or surviving 
domestic partner to serve as personal representative on his or 
her behalf, notice to the surviving spouse or surviving domes- 
tic partner shall be given of the time and place of such hearing 
at least ten days before the hearing, unless the surviving 
spouse or surviving domestic partner shall waive notice of 
the hearing in writing filed in the cause. [2008 c 6 § 914; 
1974 ex.s. c 117 § 44.] 

Part headings not law—Severability—2008 c 6: See RCW 26.60.900 
and 26.60.901. 


Additional notes found at www.leg.wa.gov 


11.28.140 Form of letters of administration. Letters 
of administration shall be signed by the clerk, and be under 
the seal of the court, and may be substantially in the follow- 


ing form: 

State of Washington, County of...... 

Whereas, A.B., lateof...... on or about the... . day of 
baton Sa. A.D. (year) . . . . died intestate, leaving at the time of 


his or her death, property in this state subject to administra- 
tion: Now, therefore, know all persons by these presents, that 
we do hereby appoint......... administrator upon said 
estate, and whereas said administrator has duly qualified, 
hereby authorize him or her to administer the same according 
to law. 

Witness my hand and the seal of said court this... . day 
of...... A.D. (year)... . [2016 c 202 § 7; 2009 c 549 § 
1005; 1965 c 145 § 11.28.140. Prior: 1917 c 156 § 65; RRS § 
1435; prior: Code 1881 § 1392; 1863 p 220 § 125; 1860 p 182 
§ 92.] 


11.28.150 Revocation of letters by discovery of will. 
If after letters of administration are granted a will of the 
deceased be found and probate thereof be granted, the letters 
shall be revoked and letters testamentary or of administration 
with the will annexed, shall be granted. [1965 c 145 § 
11.28.150. Prior: 1917 c 156 § 51; RRS § 1421; prior: Code 
1881 § 1375; 1863 p 218 § 109; 1860 p 180 § 76.] 


11.28.160 Cancellation of letters of administration. 
The court appointing any personal representative shall have 
authority for any cause deemed sufficient, to cancel and 
annul such letters and appoint other personal representatives 
in the place of those removed. [1965 c 145 § 11.28.160. 
Prior: 1917 c 156 § 52; RRS § 1422.] 
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Revocation of letters—Causes: RCW 11.28.250. 


11.28.170 Oath of personal representative. Before 
letters testamentary or of administration are issued, each per- 
sonal representative or an officer of a bank or trust company 
qualified to act as a personal representative, must take and 
subscribe an oath, before some person authorized to adminis- 
ter oaths, that the duties of the trust as personal representative 
will be performed according to law, which oath must be filed 
in the cause. [2005 c 97 § 3; 1965 c 145 § 11.28.170. Prior: 
1917 c 156 § 66; RRS § 1436; prior: Code 1881 § 1393; 1877 
p 211 § 4; 1873 p 329 § 366.] 


11.28.185 Bond or other security of personal repre- 
sentative—When not required—Waiver—Corporate 
trustee—Additional bond—Reduction—Other security. 
When the terms of the decedent's will manifest an intent that 
the personal representative appointed to administer the estate 
shall not be required to furnish bond or other security, or 
when the personal representative is the surviving spouse or 
surviving domestic partner of the decedent and it appears to 
the court that the entire estate, after provision for expenses 
and claims of creditors, will be distributable to such spouse or 
surviving domestic partner, then such personal representative 
shall not be required to give bond or other security as a con- 
dition of appointment. In all cases where a bank or trust com- 
pany authorized to act as personal representative is appointed 
as personal representative, no bond shall be required. In all 
other cases, unless waived by the court, the personal repre- 
sentative shall give such bond or other security, in such 
amount and with such surety or sureties, as the court may 
direct. 

Every person required to furnish bond must, before 
receiving letters testamentary or of administration, execute a 
bond to the state of Washington conditioned that the personal 
representative shall faithfully execute the duty of the trust 
according to law. 

The court may at any time after appointment of the per- 
sonal representative require said personal representative to 
give a bond or additional bond, the same to be conditioned 
and to be approved as provided in this section; or the court 
may allow a reduction of the bond upon a proper showing. 

In lieu of bond, the court may in its discretion, substitute 
other security or financial arrangements, such as provided 
under RCW 11.88.105, or as the court may deem adequate to 
protect the assets of the estate. [2008 c 6 § 915; 1977 ex.s. c 
234 § 5; 1974 ex.s. c 117 § 46.] 

Part headings not law—Severability—2008 c 6: See RCW 26.60.900 
and 26.60.901. 


Additional notes found at www.leg.wa.gov 


11.28.190 Examination of sureties—Additional secu- 
rity—Costs. Before the judge approves any bond required 
under this chapter, and after its approval, he or she may, of 
his or her own motion, or upon the motion of any person 
interested in the estate, supported by affidavit that the sure- 
ties, or some one or more of them, are not worth as much as 
they have justified to, order a citation to issue, requiring such 
sureties to appear before him or her at a designated time and 
place, to be examined touching their property and its value; 
and the judge must, at the same time, cause notice to be 
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issued to the personal representative, requiring his or her 
appearance on the return of the citation, and on its return he 
or she may examine the sureties and such witnesses as may 
be produced touching the property of the sureties and its 
value; and if upon such examination he or she is satisfied that 
the bond is insufficient he or she must require sufficient addi- 
tional security. If the bond and sureties are found by the court 
to be sufficient, the costs incident to such hearing shall be 
taxed against the party instituting such hearing. As a part of 
such costs the sureties appearing shall be allowed such fees 
and mileage as witnesses are allowed in civil proceedings: 
PROVIDED, That when the citation herein referred to is 
issued on the motion of the court, no costs shall be imposed. 
[2010 c 8 § 2018; 1965 c 145 § 11.28.190. Prior: 1917 c 156 
§ 68; RRS § 1438; prior: Code 1881 § 1400; 1877 p 212 § 4; 
1863 p 221 § 129; 1860 p 183 § 96.] 


Fees and allowances of witnesses: Chapter 2.40 RCW, RCW 5.56.010. 


11.28.210 New or additional bond. Any person inter- 
ested may at any time by verified petition to the court, or oth- 
erwise, complain of the sufficiency of any bond or sureties 
thereon, and the court may upon such petition, or upon its 
own motion, and with or without hearing upon the matter, 
require the personal representative to give a new, or addi- 
tional bond, or bonds, and in all such matters the court may 
act in its discretion and make such orders and citations as to 
it may seem right and proper in the premises. [1965 c 145 § 
11.28.210. Prior: 1917 c 156 § 70; RRS § 1440; prior: 1891 p 
383 § 13 1/2; Code 1881 § 1404; 1877 p 212 § 4; 1863 p 221 
§ 131; 1860 p 183 § 98.] 


11.28.220 Persons disqualified as sureties. No judge 
of the superior court, no sheriff, clerk of a court, or deputy of 
either, and no attorney-at-law shall be taken as surety on any 
bond required to be taken in any proceeding in probate. 
[1965 c 145 § 11.28.220. Prior: 1917 c 156 § 71; RRS § 1441; 
prior: 1891 p 383 § 14; Code 1881 § 1409; 1863 p 221 § 128; 
1860 p 183 § 95.] 


11.28.230 Bond not void for want of form—Succes- 
sive recoveries. No bond required under the provisions of 
this chapter, and intended as such bond, shall be void for 
want of form, recital or condition; nor shall the principal or 
surety on such account be discharged, but all the parties 
thereto shall be held and bound to the full extent contem- 
plated by the law requiring the same, to the amount specified 
in such bond. In all actions on such defective bond the plain- 
tiff may state its legal effect in the same manner as though it 
were a perfect bond. The bond shall not be void upon the first 
recovery, but may be sued and recovered upon, from time to 
time, by any person aggrieved in his or her own name, until 
the whole penalty is exhausted. [2010 c 8 § 2019; 1965 c 145 
§ 11.28.230. Prior: 1917 c 156 § 73; RRS § 1443; prior: Code 
1881 §§ 1412, 1397; 1877 p 211 § 4; 1854 p 219 § 489.] 


Bond not to fail for want of form or substance: RCW 19.72.170. 


11.28.235 Limitation of action against sureties. All 
actions against sureties shall be commenced within six years 
after the revocation or surrender of letters of administration 
or death of the principal. [1965 c 145 § 11.28.235. Prior: 
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1917 c 156 § 80; RCW 11.28.310; RRS § 1450; prior: 1891 p 
385 § 21; Code 1881 § 1431; 1854 p 274 § 42.] 


11.28.237 Notice of appointment as personal repre- 
sentative, pendency of probate—Proof by affidavit. (1) 
Within twenty days after appointment, the personal represen- 
tative of the estate of a decedent shall cause written notice of 
his or her appointment and the pendency of said probate pro- 
ceedings, to be served personally or by mail to each heir, leg- 
atee and devisee of the estate and each beneficiary or trans- 
feree of a nonprobate asset of the decedent whose names and 
addresses are known to him or her, and proof of such mailing 
or service shall be made by affidavit and filed in the cause. If 
a trust is a legatee or devisee of the estate or a beneficiary or 
transferee of a nonprobate asset of the decedent, then notice 
to the trustee is sufficient. 

(2) If the personal representative does not otherwise give 
notice to creditors under chapter 11.40 RCW within thirty 
days after appointment, the personal representative shall 
cause written notice of his or her appointment and the pen- 
dency of the probate proceedings to be mailed to the state of 
Washington department of social and health services' office 
of financial recovery, and proof of the mailing shall be made 
by affidavit and filed in the cause. [2011 c 327 § 2; 1997 c 
252 § 85; 1994 c 221 § 24; 1977 ex.s. c 234 § 6; 1974 ex.s. c 
117 § 30; 1969 c 70 § 2; 1965 c 145 § 11.28.237. Prior: 1955 
c 205 § 13, part; RCW 11.76.040, part.] 


Application—Effective date—2011 c 327: See notes following RCW 
11.103.020. 


Additional notes found at www.leg.wa.gov 


11.28.238 Notice of appointment as personal repre- 
sentative—Notice to department of revenue. Duty of per- 
sonal representative to notify department of revenue of 
administration; personal liability for taxes upon failure to 
give notice: See RCW 82.32.240. 


11.28.240 Request for special notice of proceedings in 
probate—Prohibitions. (1) At any time after the issuance of 
letters testamentary or of administration or certificate of qual- 
ification upon the estate of any decedent, any person inter- 
ested in the estate as an heir, devisee, distributee, legatee or 
creditor whose claim has been duly served and filed, or the 
lawyer for the heir, devisee, distributee, legatee, or creditor 
may serve upon the personal representative or upon the law- 
yer for the personal representative, and file with the clerk of 
the court wherein the administration of the estate is pending, 
a written request stating that the person desires special notice 
of any or all of the following named matters, steps or pro- 
ceedings in the administration of the estate, to wit: 

(a) Filing of petitions for sales, leases, exchanges or 
mortgages of any property of the estate. 

(b) Petitions for any order of solvency or for noninter- 
vention powers. 

(c) Filing of accounts. 

(d) Filing of petitions for distribution. 

(e) Petitions by the personal representative for family 
allowances and homesteads. 

(f) The filing of a declaration of completion. 

(g) The filing of the inventory. 
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(h) Notice of presentation of personal representative's 
claim against the estate. 

(i) Petition to continue a going business. 

(j) Petition to borrow upon the general credit of the 
estate. 

(k) Petition for judicial proceedings under chapter 
11.96A RCW. 

(1) Petition to reopen an estate. 

(m) Intent to distribute estate assets, other than distribu- 
tions in satisfaction of specific bequests or legacies of spe- 
cific dollar amounts. 

(n) Intent to pay attorney's or personal representative's 
fees. 

The requests shall state the post office address of the 
heir, devisee, distributee, legatee or creditor, or his or her 
lawyer, and thereafter a brief notice of the filing of any of the 
petitions, accounts, declaration, inventory or claim, except 
petitions for sale of perishable property, or other tangible per- 
sonal property which will incur expense or loss by keeping, 
shall be addressed to the heir, devisee, distributee, legatee or 
creditor, or his or her lawyer, at the post office address stated 
in the request, and deposited in the United States post office, 
with prepaid postage, at least ten days before the hearing of 
the petition, account or claim or of the proposed distribution 
or payment of fees; or personal service of the notices may be 
made on the heir, devisee, distributee, legatee, creditor, or 
lawyer, not less than five days before the hearing, and the 
personal service shall have the same effect as deposit in the 
post office, and proof of mailing or of personal service must 
be filed with the clerk before the hearing of the petition, 
account or claim or of the proposed distribution or payment 
of fees. If the notice has been regularly given, any distribu- 
tion or payment of fees and any order or judgment, made in 
accord therewith is final and conclusive. 

(2) Notwithstanding subsection (1) of this section, a 
request for special notice may not be made by a person, and 
any request for special notice previously made by a person 
becomes null and void, when: 

(a) That person qualifies to request special notice solely 
by reason of being a specific legatee, all of the property that 
person is entitled to receive from the decedent's estate has 
been distributed to that person, and that person's bequest is 
not subject to any subsequent abatement for the payment of 
the decedent's debts, expenses, or taxes; 

(b) That person qualifies to request special notice solely 
by reason of being an heir of the decedent, none of the dece- 
dent's property is subject to the laws of descent and distribu- 
tion, the decedent's will has been probated, and the time for 
contesting the probate of that will has expired; or 

(c) That person qualifies to request special notice solely 
by reason of being a creditor of the decedent and that person 
has received all of the property that the person is entitled to 
receive from the decedent's estate. [1999 c 42 § 606; 1997 c 
252 § 4; 1985 c 30 § 5. Prior: 1984 c 149 § 8; 1965 c 145 § 
11.28.240; prior: 1941 c 206 § 1; 1939 c 132 § 1; 1917 c 156 
§ 64; Rem. Supp. 1941 § 1434.] 


Short title—Application—Purpose—Severability—1985 c 30: See 
RCW 11.02.900 through 11.02.903. 


Borrowing on general credit of estate—Petition—Notice—Hearing: RCW 
11.56.280. 


[Title 11 RCW—page 30] 


Title 11 RCW: Probate and Trust Law 


Claim of personal representative—Presentation and petition—Filing: RCW 
11.40.140. 


Continuation of decedent's business: RCW 11.48.025. 
Purchase of claims by personal representative: RCW 11.48.080. 


Report of personal representative, notice of hearing: RCW 11.76.020, 
11.76.040. 


Sales, exchanges, leases, mortgages and borrowing: Chapter 11.56 RCW. 


Additional notes found at www.leg.wa.gov 


11.28.250 Revocation of letters—Causes. Whenever 
the court has reason to believe that any personal representa- 
tive has wasted, embezzled, or mismanaged, or is about to 
waste, or embezzle the property of the estate committed to his 
or her charge, or has committed, or is about to commit a fraud 
upon the estate, or is incompetent to act, or is permanently 
removed from the state, or has wrongfully neglected the 
estate, or has neglected to perform any acts as such personal 
representative, or for any other cause or reason which to the 
court appears necessary, it shall have power and authority, 
after notice and hearing to revoke such letters. The manner of 
the notice and of the service of the same and of the time of 
hearing shall be wholly in the discretion of the court, and if 
the court for any such reasons revokes such letters the powers 
of such personal representative shall at once cease, and it 
shall be the duty of the court to immediately appoint some 
other personal representative, as in this title provided. [2010 
c 8 § 2020; 1965 c 145 § 11.28.250. Prior: 1917 c 156 § 74; 
RRS § 1444; prior: Code 1881 § 1414; 1863 p 218 § 112; 
1860 p 186 § 114.] 

Absentee estates, removal of trustee: RCW 11.80.060. 
Accounting on revocation of letters: RCW 11.28.290. 
Cancellation of letters of administration: RCW 11.28.160. 


Effect on compensation of personal representative who fails to discharge 
duties: RCW 11.48.210. 


Notice to creditors when personal representative removed—Limit tolled by 
vacancy: RCW 11.40.150. 


Revocation of letters 
by discovery of will: RCW 11.28.150. 
upon conviction of crime or becoming of unsound mind: RCW 11.36.010. 


Successor personal representative: RCW 11.28.280. 


11.28.260 Revocation of letters—Proceedings in 
court or chambers. The applications and acts authorized by 
RCW 11.28.250 may be heard and determined in court or at 
chambers. All orders made therein must be entered upon the 
minutes of the court. [1965 c 145 § 11.28.260. Prior: 1917 c 
156 § 75; RRS § 1445; prior: 1891 p 384 § 17; Code 1881 § 
1413; 1877 p 213 § 4.] 


11.28.270 Powers of remaining personal representa- 
tives if letters to associates revoked or surrendered or 
upon disqualification. If more than one personal represen- 
tative of an estate is serving when the letters to any of them 
are revoked or surrendered or when any part of them dies or 
in any way becomes disqualified, those who remain shall per- 
form all the duties required by law unless the decedent pro- 
vided otherwise in a duly probated will or unless the court 
orders otherwise. [1997 c 252 § 5; 1965 c 145 § 11.28.270. 
Prior: 1917 c 156 § 76; RRS § 1446; prior: Code 1881 § 
1427; 1854 p 273 § 38.] 


Additional notes found at www.leg.wa.gov 
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11.28.280 Successor personal representative. Except 
as otherwise provided in RCW 11.28.270, if a personal repre- 
sentative of an estate dies or resigns or the letters are revoked 
before the settlement of the estate, letters testamentary or let- 
ters of administration of the estate remaining unadministered 
shall be granted to those to whom the letters would have been 
granted if the original letters had not been obtained, or the 
person obtaining them had renounced administration, and the 
successor personal representative shall perform like duties 
and incur like liabilities as the preceding personal representa- 
tive, unless the decedent provided otherwise in a duly pro- 
bated will or unless the court orders otherwise. A succeeding 
personal representative may petition for nonintervention 
powers under chapter 11.68 RCW. [1997 c 252 § 6; 1974 
ex.s. c 117 § 26; 1965 c 145 § 11.28.280. Prior: 1955 c 205 § 
8; 1917 c 156 § 77; RRS § 1447; prior: Code 1881 § 1428.] 


Additional notes found at www.leg.wa.gov 


11.28.290 Accounting on death, resignation, or revo- 
cation of letters. If any personal representative resign, or his 
or her letters be revoked, or he or she die, he or she or his or 
her representatives shall account for, pay, and deliver to his 
or her successor or to the surviving or remaining personal 
representatives, all money and property of every kind, and all 
rights, credits, deeds, evidences of debt, and papers of every 
kind, of the deceased, at such time and in such manner as the 
court shall order on final settlement with such personal repre- 
sentative or his or her legal representatives. [2010 c 8 § 2021; 
1965 c 145 § 11.28.290. Prior: 1917 c 156 § 78; RRS § 1448; 
prior: Code 1881 § 1429; 1854 p 273 § 40.] 


11.28.300 Proceedings against delinquent personal 
representative. The succeeding administrator, or remaining 
personal representative may proceed by law against any 
delinquent former personal representative, or his or her per- 
sonal representatives, or the sureties of either, or against any 
other person possessed of any part of the estate. [2010 c 8 § 
2022; 1965 c 145 § 11.28.300. Prior: 1917 c 156 § 79; RRS § 
1449; prior: 1891 p 384 § 20; Code 1881 § 1430; 1854 p 273 
§ 41] 


Limitation of action against sureties: RCW 11.28.235. 


11.28.330 Notice of adjudication of testacy or intes- 
tacy and heirship—Contents—Service or mailing. If no 
personal representative is appointed to administer the estate 
of a decedent, the person obtaining the adjudication of tes- 
tacy, or intestacy and heirship, within thirty days shall per- 
sonally serve or mail a true copy of the adjudication to each 
heir, legatee, and devisee of the decedent, which copy shall 
contain the name of the decedent's estate and the probate 
cause number, and shall: 

(1) State the name and address of the applicant; 

(2) State that on the....dayof...... »-+.., the appli- 
cant obtained an order from the superior court of ...... 
county, state of Washington, adjudicating that the decedent 
died intestate, or testate, whichever shall be the case; 

(3) In the event the decedent died testate, enclose a copy 
of his or her will therewith, and state that the adjudication of 
testacy will become final and conclusive for all legal intents 
and purposes unless any heir, legatee, or devisee of the dece- 
dent shall contest said will within four months after the date 
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the said will was adjudicated to be the last will and testament 
of the decedent; 

(4) In the event that the decedent died intestate, set forth 
the names and addresses of the heirs of the decedent, their 
relationship to the decedent, the distributive shares of the 
estate of the decedent which they are entitled to receive, and 
that said adjudication of intestacy and heirship shall become 
final and conclusive for all legal intents and purposes, unless, 
within four months of the date of said adjudication of intes- 
tacy, a petition shall be filed seeking the admission of a will 
of the decedent for probate, or contesting the adjudication of 
heirship. 

Notices provided for in this section may be served per- 
sonally or sent by regular mail, and proof of such service or 
mailing shall be made by an affidavit filed in the cause; 

(5) Mail a true copy of the adjudication, including the 
decedent's social security number and the name and address 
of the applicant, to the state of Washington department of 
social and health services office of financial recovery. [2010 
c 8 § 2023; 2004 c 193 § 1; 1974 ex.s. c 117 § 31.] 


Additional notes found at www.leg.wa.gov 


11.28.340 Order of adjudication of testacy or intes- 
tacy and heirship—Entry—Time limitation—Deemed 
final decree of distribution, when—Purpose—Finality of 
adjudications. Unless, within four months after the entry of 
the order adjudicating testacy or intestacy and heirship, and 
the mailing or service of the notice required in RCW 
11.28.330 any heir, legatee or devisee of the decedent shall 
offer a later will for probate or contest an adjudication of tes- 
tacy in the manner provided in this title for will contests, or 
offer a will of the decedent for probate following an adjudica- 
tion of intestacy and heirship, or contesting the determination 
of heirship, an order adjudicating testacy or intestacy and 
heirship without appointing a personal representative to 
administer a decedent's estate shall, as to those persons by 
whom notice was waived or to whom said notice was mailed 
or on whom served, be deemed the equivalent of the entry of 
a final decree of distribution in accordance with the provi- 
sions of chapter 11.76 RCW for the purpose of: 

(1) Establishing the decedent's will as his or her last will 
and testament and persons entitled to receive his or her estate 
thereunder; or 

(2) Establishing the fact that the decedent died intestate, 
and those persons entitled to receive his or her estate as his or 
her heirs at law. 

The right of an heir, legatee, or devisee to receive the 
assets of a decedent shall, to the extent otherwise provided by 
this title, be subject to the prior rights of the decedent's cred- 
itors and of any persons entitled to a homestead award or 
award in lieu of homestead or family allowance, and nothing 
contained in this section shall be deemed to alter or diminish 
such prior rights, or to prohibit any person for good cause 
shown, from obtaining the appointment of a personal repre- 
sentative to administer the estate of the decedent after the 
entry of an order adjudicating testacy or intestacy and heir- 
ship. However, if the petition for letters testamentary or of 
administration shall be filed more than four months after the 
date of the adjudication of testacy or of intestacy and heir- 
ship, the issuance of such letters shall not affect the finality of 
said adjudications. 
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Four months after providing all notices as required in 
RCW 11.28.330, any person paying, delivering, transferring, 
or issuing property to the person entitled thereto under an 
adjudication of testacy or intestacy and heirship that is 
deemed the equivalent of a final decree of distribution as set 
forth in this section is discharged and released to the same 
extent as if such person has dealt with a personal representa- 
tive of the decedent. [2010 c 8 § 2024; 2004 c 193 § 2; 1988 
c 29 § 1; 1977 ex.s. c 234 § 7; 1974 ex.s. c 117 § 32.] 


Additional notes found at www.leg.wa.gov 


Chapter 11.32 RCW 
SPECIAL ADMINISTRATORS 


Sections 

11.32.010 Appointment. 

11.32.020 Bond. 

11.32.030 Powers and duties. 

11.32.040 Succession by personal representative. 
11.32.050 Not liable to creditors. 

11.32.060 To render account. 


11.32.010 Appointment. When, by reason of an action 
concerning the proof of a will, or from any other cause, there 
shall be a delay in granting letters testamentary or of admin- 
istration, the judge may, in his or her discretion, appoint a 
special administrator (other than one of the parties) to collect 
and preserve the effects of the deceased; and in case of an 
appeal from the decree appointing such special administrator, 
he or she shall, nevertheless, proceed in the execution of his 
or her trust until he or she shall be otherwise ordered by the 
appellate court. [2010 c 8 § 2025; 1965 c 145 § 11.32.010. 
Prior: 1917 c 156 § 81; RRS § 1451; prior: 1891 p 384 § 19; 
Code 1881 § 1419; 1863 p 222 § 137; 1860 p 184 § 104.] 


11.32.020 Bond. Every such administrator shall, before 
entering on the duties of his or her trust, give bond, with suf- 
ficient surety or sureties, in such sum as the judge shall order, 
payable to the state of Washington, with conditions as 
required of an executor or in other cases of administration: 
PROVIDED, That in all cases where a bank or trust company 
authorized to act as administrator is appointed special admin- 
istrator or acts as special administrator under an appointment 
as such heretofore made, no bond shall be required. [2010 c 
8 § 2026; 1965 c 145 § 11.32.020. Prior: 1963 c 46 § 2; 1917 
c 156 § 82; RRS § 1452; prior: Code 1881 § 1420; 1863 pp 
220, 222 §§ 126, 138; 1860 pp 183, 184 §§ 93, 105.] 

Bond of personal representative: RCW 11.28.185. 


11.32.030 Powers and duties. Such special administra- 
tor shall collect all the goods, chattels, money, effects, and 
debts of the deceased, and preserve the same for the personal 
representative who shall thereafter be appointed; and for that 
purpose may commence and maintain suits as an administra- 
tor, and may also sell such perishable and other goods as the 
court shall order sold, and make family allowances under the 
order of the court. The appointment may be for a specified 
time, to perform duties respecting specific property, or to per- 
form particular acts, as stated in the order of appointment. 
Such special administrator shall be allowed such compensa- 
tion for his or her services as the said court shall deem reason- 
able, together with reasonable fees for his or her attorney. 
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[2010 c 8 § 2027; 1965 c 145 § 11.32.030. Prior: 1917 c 156 
§ 83; RRS § 1453; prior: Code 1881 § 1421; 1863 p 222 § 
139; 1860 p 185 § 106.] 


11.32.040 Succession by personal representative. 
Upon granting letters testamentary or of administration the 
power of the special administrator shall cease, and he or she 
shall forthwith deliver to the personal representative all the 
goods, chattels, money, effects, and debts of the deceased in 
his or her hands, and the personal representative may be 
admitted to prosecute any suit commenced by the special 
administrator, in like manner as an administrator de bonis 
non is authorized to prosecute a suit commenced by a former 
personal representative. The estate shall be liable for obliga- 
tions incurred by the special administrator pursuant to the 
order of appointment or approved by the court. [2010 c 8 § 
2028; 1965 c 145 § 11.32.040. Prior: 1917 c 156 § 84; RRS § 
1454; prior: Code 1881 § 1422; 1863 p 233 § 140; 1860 p 185 
§ 107.] 


11.32.050 Not liable to creditors. Such special admin- 
istrator shall not be liable to an action by any creditor of the 
deceased, and the time for limitation of all suits against the 
estate shall begin to run from the time of granting letters tes- 
tamentary or of administration in the usual form, in like man- 
ner as if such special administration had not been granted. 
[1965 c 145 § 11.32.050. Prior: 1917 c 156 § 85; RRS § 1455; 
prior: Code 1881 § 1423; 1863 p 223 § 141; 1860 p 185 § 
108.] 


11.32.060 To render account. The special administra- 
tor shall also render an account, under oath, of his or her pro- 
ceedings, in like manner as other administrators are required 
to do. [2010 c 8 § 2029; 1965 c 145 § 11.32.060. Prior: 1917 
c 156 § 86; RRS § 1456; prior: Code 1881 § 1424; 1863 p 223 
§ 142; 1860 p 185 § 109.] 

Settlement of estates: Chapter 11.76 RCW. 


Chapter 11.36 RCW 
QUALIFICATIONS OF PERSONAL 


REPRESENTATIVES 
Sections 
11.36.010 Parties disqualified—Result of disqualification after appoint- 
11.36.021 Cees sus may serve. 


11.36.010 Parties disqualified—Result of disqualifi- 
cation after appointment. (1) Except as provided in subsec- 
tions (2), (3), and (4) of this section, the following persons are 
not qualified to act as personal representatives: Corporations, 
limited liability companies, limited liability partnerships, 
minors, persons of unsound mind, or persons who have been 
convicted of (a) any felony or (b) any crime involving moral 
turpitude. 

(2) Trust companies regularly organized under the laws 
of this state and national banks when authorized so to do may 
act as the personal representative of an individual's estate or 
of the estate of an incapacitated person upon petition of any 
person having a right to such appointment and may act as per- 
sonal representatives or guardians when so appointed by will. 
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No trust company or national bank may qualify as such per- 
sonal representative or guardian under any will hereafter 
drawn by it or its agents or employees, and no salaried attor- 
ney of any such company may be allowed any attorney fee 
for probating any such will or in relation to the administration 
or settlement of any such estate, and no part of any attorney 
fee may inure, directly or indirectly, to the benefit of any trust 
company or national bank. 

(3) Professional service corporations, professional lim- 
ited liability companies, or limited liability partnerships, that 
are duly organized under the laws of this state and whose 
shareholders, members, or partners, respectively, are exclu- 
sively attorneys, may act as personal representatives. 

(4) Any nonprofit corporation may act as personal repre- 
sentative if the articles of incorporation or bylaws of that cor- 
poration permit the action and the corporation is in compli- 
ance with all applicable provisions of Title 24 RCW. 

(5) When any person to whom letters testamentary or of 
administration have been issued becomes disqualified to act 
because of becoming of unsound mind or being convicted of 
(a) any felony or (b) any crime involving moral turpitude, the 
court having jurisdiction must revoke his or her letters. 

(6) A nonresident may be appointed to act as personal 
representative if the nonresident appoints an agent who is a 
resident of the county where such estate is being probated or 
who is an attorney of record of the estate, upon whom service 
of all papers may be made; such appointment to be made in 
writing and filed by the clerk with other papers of such estate; 
and, unless bond has been waived as provided by RCW 
11.28.185, such nonresident personal representative must file 
a bond to be approved by the court. [2013 c 272 § 1; 1983 c 
51 § 1; 1983 c 3 § 14; 1965 c 145 § 11.36.010. Prior: 1959 c 
43 § 1; 1917 c 156 § 87; RRS § 1457; prior: Code 1881 § 
1409; 1863 p 227 § 164; 1860 p 189 § 131.] 

Rules of court: Counsel fees: SPR 98.12W. 

Application—2013 c 272: See note following RCW 11.98.002. 
Financial institutions may act as guardian: RCW 11.88.020. 
Procedure during minority or absence of executor: RCW 11.28.040. 
Trust company may act as personal representative: RCW 30A.08.150. 


11.36.021 Trustees—Who may serve. (1) The follow- 
ing may serve as trustees: 

(a) Any suitable persons over the age of eighteen years, 
if not otherwise disqualified; 

(b) Any trust company regularly organized under the 
laws of this state and national banks when authorized to do 
SO; 

(c) Any nonprofit corporation, if the articles of incorpo- 
ration or bylaws of that corporation permit the action and if 
the corporation is in compliance with all applicable provi- 
sions of Title 24 RCW; 

(d) Any professional service corporations, professional 
limited liability companies, or limited liability partnerships, 
that are duly organized under the laws of this state and whose 
shareholders, members, or partners, respectively, are exclu- 
sively attorneys; 

(e) Any state or regional college or university, as those 
institutions are defined in RCW 28B.10.016; 

(f) Any community or technical college, as those institu- 
tions are defined in RCW 28B.50.030; and 
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(g) Any other entity so authorized under the laws of the 
state of Washington. 

(2) The following are disqualified to serve as trustees: 

(a) Minors, persons of unsound mind, or persons who 
have been convicted of (i) any felony or (ii) any crime involv- 
ing moral turpitude; and 

(b) A corporation organized under Title 23B RCW that is 
not authorized under the laws of the state of Washington to 
act as a fiduciary. [2013 c 272 § 2; 1991 c 72 § 1; 1985 c 30 
§ 6. Prior: 1984 c 149 § 9.] 

Application—2013 c 272: See note following RCW 11.98.002. 


Short tithe—Application—Purpose—Severability—1985 c 30: See 
RCW 11.02.900 through 11.02.903. 


Additional notes found at www.leg.wa.gov 


Chapter 11.40 RCW 


CLAIMS AGAINST ESTATE 

Sections 

11.40.010 | Claims—Presentation—Other notice not affected. 

11.40.020 Notice to creditors—Manner—Filings—Publication. 

11.40.030 Notice to creditors—Form. 

11.40.040 "Reasonably ascertainable" creditor—Definition—Reason- 
able diligence—Presumptions—Petition for order. 

11.40.051 Claims against decedent—Time limits. 

11.40.060 Claims involving liability or casualty insurance—Limita- 
tions—Exceptions to time limits. 

11.40.070 | Claims—Form—Manner of presentation—Waiver of defects. 

11.40.080 | Claims—Duty to allow or reject—Notice of petition to 
allow—Attorneys' fees. 

11.40.090 Allowance of claims—Notice—Automatic allowance—Peti- 
tion for extension—Ranking of claims—Barred claims. 

11.40.100 Rejection of claim—Time limits—Notice—Compromise of 
claim. 

11.40.110 Action pending at decedent's death—Personal representative 
as defendant. 

11.40.120 Effect of judgment against personal representative. 

11.40.130 Judgment against decedent—Execution barred upon dece- 
dent's death—Presentation—Sale of property. 

11.40.135 Secured claim—Creditor's right. 

11.40.140 Claim of personal representative—Presentation and petition— 
Filing. 

11.40.150 Notice to creditors when personal representative resigns, dies, 
or is removed—Limit tolled by vacancy. 

11.40.160 Personal representative as successor to notice agent—Notice 
not affected—Presumptions—Duties. 

11.40.900  Construction—Chapter applicable to state registered domestic 


partnerships—2009 c 521. 
Action on claim not acted on—Contribution: RCW 11.76.170. 
Contingent or disputed claims, procedure: RCW 11.76.190. 
Evidence, transaction with person since deceased: RCW 5.60.030. 
Guardianship—Claims: RCW 11.92.035. 
Incompetent, deceased, claims against estate of: RCW 11.88.150. 
Judgment against executor or administrator, effect: RCW 4.56.050. 
Liability of personal representative: RCW 11.76.160. 
Limitation of actions: Chapter 4.16 RCW. 
Order maturing claim not due: RCW 11.76.180. 
Order of payment of debts: RCW 11.76.110. 
Payment of claims where estate insufficient: RCW 11.76.150. 


Quasi-community property—Lifetime transfers—Claims by surviving spouse 
or surviving domestic partner: RCW 26.16.240. 


Sale, etc., of property—Priority as to realty or personalty: Chapter 11.10 
RCW. 


Survival of actions: Chapter 4.20 RCW. 
Tax constitutes debt—Priority of lien: RCW 82.32.240. 


11.40.010 Claims—Presentation—Other notice not 
affected. A person having a claim against the decedent may 
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not maintain an action on the claim unless a personal repre- 
sentative has been appointed and the claimant has presented 
the claim as set forth in this chapter. However, this chapter 
does not affect the notice under RCW 82.32.240 or the ability 
to maintain an action against a notice agent under chapter 
11.42 RCW. [1997 c 252 § 7; 1995 Ist sp.s. c 18 § 58; 1994 
c 221 § 25; 1991 c 5 § 1; 1989 c 333 § 1; 1974 ex.s. c 117 § 
33; 1967 c 168 § 7; 1965 c 145 § 11.40.010. Prior: 1923 c 142 
§ 3; 1917 c 156 § 107; RRS § 1477; prior: Code 1881 § 1465; 
1860 p 195 § 157; 1854 p 280 § 78.] 


Publication of legal notices: Chapter 65.16 RCW. 


Additional notes found at www.leg.wa.gov 


11.40.020 Notice to creditors—Manner—Filings— 
Publication. (1) Subject to subsection (2) of this section, a 
personal representative may give notice to the creditors of the 
decedent, in substantially the form set forth in RCW 
11.40.030, announcing the personal representative's appoint- 
ment and requiring that persons having claims against the 
decedent present their claims within the time specified in 
RCW 11.40.051 or be forever barred as to claims against the 
decedent's probate and nonprobate assets. If notice is given: 

(a) The personal representative shall file the notice with 
the court; 

(b) The personal representative shall cause the notice to 
be published once each week for three successive weeks in a 
legal newspaper in the county in which the estate is being 
administered; 

(c) The personal representative may, at any time during 
the probate proceeding, give actual notice to creditors who 
become known to the personal representative by serving the 
notice on the creditor or mailing the notice to the creditor at 
the creditor's last known address, by regular first-class mail, 
postage prepaid; and 

(d) The personal representative shall also mail a copy of 
the notice, including the decedent's social security number, to 
the state of Washington department of social and health ser- 
vices office of financial recovery. 

The personal representative shall file with the court 
proof by affidavit of the giving and publication of the notice. 

(2) If the decedent was a resident of the state of Wash- 
ington at the time of death and probate proceedings are com- 
menced in a county other than the county of the decedent's 
residence, then instead of the requirements under subsection 
(1)(a) and (b) of this section, the personal representative shall 
cause the notice to creditors in substantially the form set forth 
in RCW 11.40.030 to be published once each week for three 
successive weeks in a legal newspaper in the county of the 
decedent's residence and shall file the notice with the superior 
court of the county in which the probate proceedings were 
commenced. [2005 c 97 § 4; 1999 c 42 § 601; 1997 c 252 § 
8; 1974 ex.s. c 117 § 34; 1965 c 145 § 11.40.020. Prior: 1917 
c 156 § 108; RRS § 1478; prior: 1883 p 29 § 1; Code 1881 § 
1468.] 


Additional notes found at www.leg.wa.gov 


11.40.030 Notice to creditors—Form. Notice under 
RCW 11.40.020 must contain the following elements in sub- 
stantially the following form: 
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CAPTION ) No. 
OF CASE Žž ) PROBATE NOTICE TO 
) CREDITORS 


RCW 11.40.030 


The personal representative named below has been 
appointed as personal representative of this estate. Any per- 
son having a claim against the decedent must, before the time 
the claim would be barred by any otherwise applicable statute 
of limitations, present the claim in the manner as provided in 
RCW 11.40.070 by serving on or mailing to the personal rep- 
resentative or the personal representative's attorney at the 
address stated below a copy of the claim and filing the origi- 
nal of the claim with the court in which the probate proceed- 
ings were commenced. The claim must be presented within 
the later of: (1) Thirty days after the personal representative 
served or mailed the notice to the creditor as provided under 
RCW 11.40.020(1)(c); or (2) four months after the date of 
first publication of the notice. If the claim is not presented 
within this time frame, the claim is forever barred, except as 
otherwise provided in RCW 11.40.051 and 11.40.060. This 
bar is effective as to claims against both the decedent's pro- 
bate and nonprobate assets. 


Date of First 
Publication: 


Personal Representative: 


Attorney for the Personal Representative: 
Address for Mailing or Service: 
Court of probate proceedings and cause number: 


[2005 c 97 § 5; 1997 c 252 § 9; 1989 c 333 § 7; 1977 ex.s. c 
234 § 8; 1974 ex.s. c 117 § 35; 1965 c 145 § 11.40.030. Prior: 
1963 c 43 § 1; 1917 c 156 § 109; RRS § 1479; prior: Code 
1881 § 1469; 1873 p 285 § 156; 1854 p 281 § 82.] 

Rules of court: SPR 98.08W, 98.10W, 98.12W. 


Additional notes found at www.leg.wa.gov 


11.40.040 "Reasonably ascertainable" creditor— 
Definition—Reasonable diligence—Presumptions—Peti- 
tion for order. (1) For purposes of RCW 11.40.051, a "rea- 
sonably ascertainable" creditor of the decedent is one that the 
personal representative would discover upon exercise of rea- 
sonable diligence. The personal representative is deemed to 
have exercised reasonable diligence upon conducting a rea- 
sonable review of the decedent's correspondence, including 
correspondence received after the date of death, and financial 
records, including personal financial statements, loan docu- 
ments, checkbooks, bank statements, and income tax returns, 
that are in the possession of or reasonably available to the 
personal representative. 

(2) If the personal representative conducts the review, 
the personal representative is presumed to have exercised 
reasonable diligence to ascertain creditors of the decedent 
and any creditor not ascertained in the review is presumed not 
reasonably ascertainable within the meaning of RCW 
11.40.051. These presumptions may be rebutted only by 
clear, cogent, and convincing evidence. 

(3) The personal representative may evidence the review 
and resulting presumption by filing with the court an affidavit 
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regarding the facts referred to in this section. The personal 
representative may petition the court for an order declaring 
that the personal representative has made a review and that 
any creditors not known to the personal representative are not 
reasonably ascertainable. The petition must be filed under 
RCW 11.96A.080 and the notice specified under RCW 
11.96A.110 must also be given by publication. [1999 c 42 § 
607; 1997 c 252 § 10; 1994 c 221 § 28; 1974 ex.s. c 117 § 36; 
1965 c 145 § 11.40.040. Prior: 1917 c 156 § 110; RRS § 
1480; prior: Code 1881 § 1470; 1854 p 281 § 83.] 

Order of payment of debts: RCW 11.76.110. 


Additional notes found at www.leg.wa.gov 


11.40.051 Claims against decedent—Time limits. (1) 
Whether or not notice is provided under RCW 11.40.020, a 
person having a claim against the decedent is forever barred 
from making a claim or commencing an action against the 
decedent, if the claim or action is not already barred by an 
otherwise applicable statute of limitations, unless the creditor 
presents the claim in the manner provided in RCW 11.40.070 
within the following time limitations: 

(a) If the personal representative provided notice under 
RCW 11.40.020 and the creditor was given actual notice as 
provided in RCW 11.40.020(1)(c), the creditor must present 
the claim within the later of: (i) Thirty days after the personal 
representative's service or mailing of notice to the creditor; 
and (ii) four months after the date of first publication of the 
notice; 

(b) If the personal representative provided notice under 
RCW 11.40.020 and the creditor was not given actual notice 
as provided in RCW 11.40.020(1)(c): 

(i) If the creditor was not reasonably ascertainable, as 
defined in RCW 11.40.040, the creditor must present the 
claim within four months after the date of first publication of 
notice; 

(ii) If the creditor was reasonably ascertainable, as 
defined in RCW 11.40.040, the creditor must present the 
claim within twenty-four months after the decedent's date of 
death; and 

(c) If notice was not provided under this chapter or chap- 
ter 11.42 RCW, the creditor must present the claim within 
twenty-four months after the decedent's date of death. 

(2) An otherwise applicable statute of limitations applies 
without regard to the tolling provisions of RCW 4.16.190. 

(3) This bar is effective as to claims against both the 
decedent's probate and nonprobate assets. [2005 c 97 § 6; 
1997 c 252 § 11.] 


Additional notes found at www.leg.wa.gov 


11.40.060 Claims involving liability or casualty 
insurance—Limitations—Exceptions to time limits. The 
time limitations for presenting claims under this chapter do 
not accrue to the benefit of any liability or casualty insurer. 
Claims against the decedent or the decedent's marital com- 
munity that can be fully satisfied by applicable insurance 
coverage or proceeds need not be presented within the time 
limitation of RCW 11.40.051, but the amount of recovery 
cannot exceed the amount of the insurance. The claims may 
at any time be presented as provided in RCW 11.40.070, sub- 
ject to the otherwise relevant statutes of limitations, and do 
not constitute a cloud, lien, or encumbrance upon the title to 
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the decedent's probate or nonprobate assets nor delay or pre- 
vent the conclusion of probate proceedings or the transfer or 
distribution of assets of the estate. This section does not serve 
to extend any otherwise relevant statutes of limitations. 
[1997 c 252 § 12; 1974 ex.s. c 117 § 37; 1965 c 145 § 
11.40.060. Prior: 1917 c 156 § 112; RRS § 1482; prior: Code 
1881 § 1472; 1873 p 285 § 159; 1869 p 166 § 665; 1854 p 281 
§ 84.] 


Additional notes found at www.leg.wa.gov 


11.40.070 Claims—Form—Manner of presenta- 
tion—Waiver of defects. (1) The claimant, the claimant's 
attorney, or the claimant's agent shall sign the claim and 
include in the claim the following information: 

(a) The name and address of the claimant; 

(b) The name, address, if different from that of the claim- 
ant, and nature of authority of an agent signing the claim on 
behalf of the claimant; 

(c) A statement of the facts or circumstances constituting 
the basis of the claim; 

(d) The amount of the claim; and 

(e) If the claim is secured, unliquidated, contingent, or 
not yet due, the nature of the security, the nature of the uncer- 
tainty, or the date when it will become due. 

Failure to describe correctly the information in (c), (d), 
or (e) of this subsection, if the failure is not substantially mis- 
leading, does not invalidate the claim. 

(2) A claim does not need to be supported by affidavit. 

(3) A claim must be presented within the time limits set 
forth in RCW 11.40.051 by: (a) Serving on or mailing to, by 
regular first-class mail, the personal representative or the per- 
sonal representative's attorney a copy of the signed claim; 
and (b) filing the original of the signed claim with the court in 
which probate proceedings were commenced. A claim is 
deemed presented upon the later of the date of postmark or 
service on the personal representative, or the personal repre- 
sentative's attorney, and filing with the court. 

(4) Notwithstanding any other provision of this chapter, 
if a claimant makes a written demand for payment within the 
time limits set forth in RCW 11.40.051, the personal repre- 
sentative may waive formal defects and elect to treat the 
demand as a claim properly filed under this chapter if: (a) The 
claim was due; (b) the amount paid is the amount of indebt- 
edness over and above all payments and offsets; (c) the estate 
is solvent; and (d) the payment is made in good faith. Nothing 
in this chapter limits application of the doctrines of waiver, 
estoppel, or detrimental claims or any other equitable princi- 
ple. [2005 c 97 § 7; 1997 c 252 § 13; 1965 c 145 § 11.40.070. 
Prior: 1917 c 156 § 113; RRS § 1483; prior: Code 1881 § 
1473; 1854 p 281 § 85.] 


Additional notes found at www.leg.wa.gov 


11.40.080 Claims—Duty to allow or reject—Notice 
of petition to allow—Attorneys' fees. (1) The personal rep- 
resentative shall allow or reject all claims presented in the 
manner provided in RCW 11.40.070. The personal represen- 
tative may allow or reject a claim in whole or in part. 

(2) If the personal representative has not allowed or 
rejected a claim within the later of four months from the date 
of first publication of the notice to creditors or thirty days 
from presentation of the claim, the claimant may serve writ- 
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ten notice on the personal representative that the claimant 
will petition the court to have the claim allowed. If the per- 
sonal representative fails to notify the claimant of the allow- 
ance or rejection of the claim within twenty days after the 
personal representative's receipt of the claimant's notice, the 
claimant may petition the court for a hearing to determine 
whether the claim should be allowed or rejected, in whole or 
in part. If the court substantially allows the claim, the court 
may allow the petitioner reasonable attorneys' fees charge- 
able against the estate. [1997 c 252 § 14; 1994 c 221 § 29; 
1988 c 64 § 22; 1965 c 145 § 11.40.080. Prior: 1917 c 156 § 
114; RRS § 1484; prior: Code 1881 § 1474; 1854 p 281 § 86.] 


Additional notes found at www.leg.wa.gov 


11.40.090 Allowance of claims—Notice—Automatic 
allowance—Petition for extension—Ranking of claims— 
Barred claims. (1) If the personal representative allows a 
claim, the personal representative shall notify the claimant of 
the allowance by personal service or regular first-class mail 
to the address stated on the claim. 

(2) A claim that on its face does not exceed one thousand 
dollars presented in the manner provided in RCW 11.40.070 
must be deemed allowed and may not thereafter be rejected 
unless the personal representative has notified the claimant of 
rejection of the claim within the later of six months from the 
date of first publication of the notice to creditors and two 
months from the personal representative's receipt of the 
claim. The personal representative may petition for an order 
extending the period for automatic allowance of the claims. 

(3) Allowed claims must be ranked among the acknowl- 
edged debts of the estate to be paid expeditiously in the 
course of administration. 

(4) A claim may not be allowed if it is barred by a statute 
of limitations. [1997 c 252 § 15; 1965 c 145 § 11.40.090. 
Prior: 1917 c 156 § 115; RRS § 1485; prior: Code 1881 § 
1475; 1854 p 281 § 87.] 


Additional notes found at www.leg.wa.gov 


11.40.100 Rejection of claim—Time limits— 
Notice—Compromise of claim. (1) If the personal repre- 
sentative rejects a claim, in whole or in part, the claimant 
must bring suit against the personal representative within 
thirty days after notification of rejection or the claim is for- 
ever barred. The personal representative shall notify the 
claimant of the rejection and file an affidavit with the court 
showing the notification and the date of the notification. The 
personal representative shall notify the claimant of the rejec- 
tion by personal service or certified mail addressed to the 
claimant or the claimant's agent, if applicable, at the address 
stated in the claim. The date of service or of the postmark is 
the date of notification. The notification must advise the 
claimant that the claimant must bring suit in the proper court 
against the personal representative within thirty days after 
notification of rejection or the claim will be forever barred. 

(2) The personal representative may, before or after 
rejection of any claim, compromise the claim, whether due or 
not, absolute or contingent, liquidated, or unliquidated, if it 
appears to the personal representative that the compromise is 
in the best interests of the estate. [1997 c 252 § 16; 1974 ex.s. 
c 117 § 47; 1965 c 145 § 11.40.100. Prior: 1917 c 156 § 116; 
RRS § 1486; prior: Code 1881 § 1476; 1854 p 281 § 88.] 
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11.40.110 Action pending at decedent's death—Per- 
sonal representative as defendant. If an action is pending 
against the decedent at the time of the decedent's death, the 
plaintiff shall, within four months after appointment of the 
personal representative, serve on the personal representative 
a petition to have the personal representative substituted as 
defendant in the action. Upon hearing on the petition, the per- 
sonal representative shall be substituted, unless, at or before 
the hearing, the claim of the plaintiff, together with costs, is 
allowed. [1997 c 252 § 17; 1974 ex.s. c 117 § 38; 1965 c 145 
§ 11.40.110. Prior: 1917 c 156 § 117; RRS § 1487; prior: 
Code 1881 § 1477; 1854 p 282 § 89.] 

Rules of court: SPR 98.08W. 


Additional notes found at www.leg.wa.gov 


11.40.120 Effect of judgment against personal repre- 
sentative. The effect of any judgment rendered against a per- 
sonal representative shall be only to establish the amount of 
the judgment as an allowed claim. [1997 c 252 § 18; 1965 c 
145 § 11.40.120. Prior: 1917 c 156 § 118; RRS § 1488; prior: 
Code 1881 § 1478; 1854 p 282 § 90.] 


Additional notes found at www.leg.wa.gov 


11.40.130 Judgment against decedent—Execution 
barred upon decedent's death—Presentation—Sale of 
property. If a judgment was entered against the decedent 
during the decedent's lifetime, an execution may not issue on 
the judgment after the death of the decedent. The judgment 
must be presented in the manner provided in RCW 
11.40.070, but if the judgment is a lien on any property of the 
decedent, the property may be sold for the satisfaction of the 
judgment and the officer making the sale shall account to the 
personal representative for any surplus. [1997 c 252 § 19; 
1965 c 145 § 11.40.130. Prior: 1917 c 156 § 119; RRS § 
1489; prior: Code 1881 § 1479; 1854 p 292 § 91.] 


Additional notes found at www.leg.wa.gov 


11.40.135 Secured claim—Creditor's right. If a cred- 
itor's claim is secured by any property of the decedent, this 
chapter does not affect the right of a creditor to realize on the 
creditor's security, whether or not the creditor presented the 
claim in the manner provided in RCW 11.40.070. [1997 c 
252 § 20.] 


Additional notes found at www.leg.wa.gov 


11.40.140 Claim of personal representative—Presen- 
tation and petition—Filing. If the personal representative 
has a claim against the decedent, the personal representative 
must present the claim in the manner provided in RCW 
11.40.070 and petition the court for allowance or rejection. 
The petition must be filed under RCW 11.96A.080. This sec- 
tion applies whether or not the personal representative is act- 
ing under nonintervention powers. [1999 c 42 § 608; 1997 c 
252 § 21; 1965 c 145 § 11.40.140. Prior: 1917 c 156 § 120; 
RRS § 1490; prior: Code 1881 § 1482; 1854 p 283 § 94.] 
Request for special notice of proceedings in probate—Prohibitions: RCW 

11.28.240. 


Additional notes found at www.leg.wa.gov 
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11.40.150 Notice to creditors when personal repre- 
sentative resigns, dies, or is removed—Limit tolled by 
vacancy. (1) If a personal representative has given notice 
under RCW 11.40.020 and then resigns, dies, or is removed, 
the successor personal representative shall: 

(a) Publish notice of the vacancy and succession for two 
successive weeks in the legal newspaper in which notice was 
published under RCW 11.40.020 if the vacancy occurred 
within twenty-four months after the decedent's date of death; 
and 

(b) Provide actual notice of the vacancy and succession 
to a creditor if: (1) The creditor filed a claim and the claim had 
not been accepted or rejected by the prior personal represen- 
tative; or (ii) the creditor's claim was rejected and the vacancy 
occurred within thirty days after rejection of the claim. 

(2) The time between the resignation, death, or removal 
and first publication of the vacancy and succession or, in the 
case of actual notice, the mailing of the notice of vacancy and 
succession must be added to the time within which a claim 
must be presented or a suit on a rejected claim must be filed. 
This section does not extend the twenty-four month self-exe- 
cuting bar under RCW 11.40.051. [1997 c 252 § 22; 1965 c 
145 § 11.40.150. Prior: 1939 c 26 § 1; 1917 c 156 § 121; RRS 
§ 1491; prior: 1891 c 155 § 28; Code 1881 § 1485; 1873 p 
288 § 172; 1867 p 106 § 3.] 


Additional notes found at www.leg.wa.gov 


11.40.160 Personal representative as successor to 
notice agent—Notice not affected—Presumptions— 
Duties. If a notice agent had commenced nonprobate notice 
to creditors under chapter 11.42 RCW, the appointment of 
the personal representative does not affect the filing and pub- 
lication of notice to creditors and does not affect actual notice 
to creditors given by the notice agent. The personal represen- 
tative is presumed to have adopted or ratified all acts of the 
notice agent unless, within thirty days of appointment, the 
personal representative provides notice of rejection or nullifi- 
cation to the affected claimant or claimants by personal ser- 
vice or certified mail addressed to the claimant or claimant's 
agent, if applicable, at the address stated on the claim. The 
personal representative shall also provide notice under RCW 
11.42.150. [1997 c 252 § 23.] 
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11.40.900 Construction—Chapter applicable to state 
registered domestic partnerships—2009 c 521. For the 
purposes of this chapter, the terms spouse, marriage, marital, 
husband, wife, widow, widower, next of kin, and family shall 
be interpreted as applying equally to state registered domestic 
partnerships or individuals in state registered domestic part- 
nerships as well as to marital relationships and married per- 
sons, and references to dissolution of marriage shall apply 
equally to state registered domestic partnerships that have 
been terminated, dissolved, or invalidated, to the extent that 
such interpretation does not conflict with federal law. Where 
necessary to implement chapter 521, Laws of 2009, gender- 
specific terms such as husband and wife used in any statute, 
tule, or other law shall be construed to be gender neutral, and 
applicable to individuals in state registered domestic partner- 
ships. [2009 c 521 § 31.] 
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Chapter 11.42 RCW 
SETTLEMENT OF CREDITOR CLAIMS FOR 
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11.42.125 Secured claim—Creditor's right. 
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11.42.150 Appointment of personal representative—Cessation of notice 
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representative's powers—Petition for reimbursement for 
allowance and payment of claims by notice agent. 

11.42.900  Construction—Chapter applicable to state registered domestic 


partnerships—2009 c 521. 


11.42.010 Notice agent—Qualifications. (1) Subject 
to the conditions stated in this chapter, and if no personal rep- 
resentative has been appointed in this state, a beneficiary or 
trustee who has received or is entitled to receive by reason of 
the decedent's death substantially all of the decedent's probate 
and nonprobate assets, is qualified to give nonprobate notice 
to creditors under this chapter. 

If no one beneficiary or trustee has received or is entitled 
to receive substantially all of the assets, then those persons, 
who in the aggregate have received or are entitled to receive 
substantially all of the assets, may, under an agreement under 
RCW 11.96A.220, appoint a person who is then qualified to 
give nonprobate notice to creditors under this chapter. 

(2) A person or group of persons is deemed to have 
received substantially all of the decedent's probate and non- 
probate assets if the person or the group, at the time of the fil- 
ing of the declaration and oath referred to in subsection (3) of 
this section, in reasonable good faith believed that the person 
or the group had received, or was entitled to receive by reason 
of the decedent's death, substantially all of the decedent's pro- 
bate and nonprobate assets. 

(3)(a) The "notice agent" means the qualified person 
who: 

(i) Pays a filing fee to the clerk of the superior court in a 
county in which probate may be commenced regarding the 
decedent, the "notice county", and receives a cause number; 
and 

(i1) Files a declaration and oath with the clerk. 

(b) The declaration and oath must be made in affidavit 
form or under penalty of perjury and must state that the per- 
son making the declaration believes in reasonable good faith 
that the person is qualified under this chapter to act as the 
notice agent and that the person will faithfully execute the 
duties of the notice agent as provided in this chapter. 
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(4) The following persons are not qualified to act as 
notice agent: 

(a) Corporations, trust companies, and national banks, 
except: (i) Such entities as are authorized to do trust business 
in this state; and (ii) professional service corporations that are 
regularly organized under the laws of this state whose share- 
holder or shareholders are exclusively attorneys; 

(b) Minors; 

(c) Persons of unsound mind; 

(d) Persons who have been convicted of a felony or of a 
misdemeanor involving moral turpitude; and 

(e) Persons who have given notice under this chapter and 
who thereafter become of unsound mind or are convicted of a 
felony or misdemeanor involving moral turpitude. This dis- 
qualification does not bar another person, otherwise quali- 
fied, from acting as successor notice agent. 

(5) A nonresident may act as notice agent if the nonresi- 
dent appoints an agent who is a resident of the notice county 
or who is attorney of record for the notice agent upon whom 
service of all papers may be made. The appointment must be 
made in writing and filed with the court. [1999 c 42 § 609; 
1997 c 252 § 24; 1994 c 221 § 31.] 


Additional notes found at www.leg.wa.gov 


11.42.020 Notice to creditors—Manner—Filings— 
Publication. (1) Subject to subsection (2) of this section, a 
notice agent may give nonprobate notice to the creditors of 
the decedent if: 

(a) As of the date of the filing of the notice to creditors 
with the court, the notice agent has no knowledge of another 
person acting as notice agent or of the appointment of a per- 
sonal representative in the decedent's estate in the state of 
Washington; and 

(b) According to the records of the court as are available 
on the date of the filing of the notice to creditors, no cause 
number regarding the decedent has been issued to any other 
notice agent and no personal representative of the decedent's 
estate had been appointed. 

(2) The notice agent must give notice to the creditors of 
the decedent, in substantially the form set forth in RCW 
11.42.030, announcing that the notice agent has elected to 
give nonprobate notice to creditors and requiring that persons 
having claims against the decedent present their claims 
within the time specified in RCW 11.42.050 or be forever 
barred as to claims against the decedent's probate and non- 
probate assets. 

(a) The notice agent shall file the notice with the court. 

(b) The notice agent shall cause the notice to be pub- 
lished once each week for three successive weeks in a legal 
newspaper in the notice county. 

(c) The notice agent may at any time give actual notice to 
creditors who become known to the notice agent by serving 
the notice on the creditor or mailing the notice to the creditor 
at the creditor's last known address, by regular first-class 
mail, postage prepaid. 

(d) The notice agent shall also mail a copy of the notice, 
including the decedent's social security number, to the state 
of Washington department of social and health services' 
office of financial recovery. 

(e) If the decedent was a resident of the state of Washing- 
ton at the time of death and the notice agent's declaration and 
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oath were filed in a county other than the county of the dece- 
dent's residence, then instead of the requirements in (a) and 
(b) of this subsection, the notice agent shall cause the notice 
to creditors in substantially the form set forth in RCW 
11.42.030 to be published once each week for three succes- 
sive weeks in a legal newspaper in the county of the dece- 
dent's residence and shall file the notice with the superior 
court of the county in which the notice agent's declaration and 
oath were filed. 

The notice agent shall file with the court proof by affida- 
vit of the giving and publication of the notice. [2005 c 97 § 
8; 1997 c 252 § 25; 1995 Ist sp.s. c 18 § 59; 1994 c 221 § 32.] 
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11.42.030 Notice to creditors—Form. Notice under 
RCW 11.42.020 must contain the following elements in sub- 
stantially the following form: 


) 
CAPTION ) No 
OFCASE ) NONPROBATE 
) NOTICE TO CREDITORS 
) RCW 11.42.030 
ian ) 


The notice agent named below has elected to give notice 
to creditors of the above-named decedent. As of the date of 
the filing of a copy of this notice with the court, the notice 
agent has no knowledge of any other person acting as notice 
agent or of the appointment of a personal representative of 
the decedent's estate in the state of Washington. According to 
the records of the court as are available on the date of the fil- 
ing of this notice with the court, a cause number regarding the 
decedent has not been issued to any other notice agent and a 
personal representative of the decedent's estate has not been 
appointed. 

Any person having a claim against the decedent must, 
before the time the claim would be barred by any otherwise 
applicable statute of limitations, present the claim in the man- 
ner as provided in RCW 11.42.070 by serving on or mailing 
to the notice agent or the notice agent's attorney at the address 
stated below a copy of the claim and filing the original of the 
claim with the court in which the notice agent's declaration 
and oath were filed. The claim must be presented within the 
later of: (1) Thirty days after the notice agent served or 
mailed the notice to the creditor as provided under RCW 
11.42.020(2)(c); or (2) four months after the date of first pub- 
lication of the notice. If the claim is not presented within this 
time frame, the claim is forever barred, except as otherwise 
provided in RCW 11.42.050 and 11.42.060. This bar is effec- 
tive as to claims against both the decedent's probate and non- 
probate assets. 


Date of First 
Publication: 


The notice agent declares under penalty of perjury under 

the laws of the state of Washington on , [year] , at 

[city] , [state] that the foregoing is true and cor- 
rect. 
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Settlement of Creditor Claims for Estates Passing Without Probate 


Signature of Notice Agent 
Notice Agent: 


Attorney for the Notice Agent: 

Address for Mailing or Service: 

Court of Notice Agent's oath and declaration and cause 
number: 


[2005 c 97 § 9; 1997 c 252 § 26; 1994 c 221 § 33.] 
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11.42.040 "Reasonably ascertainable" creditor— 
Definition—Reasonable diligence—Presumptions—Peti- 
tion for order. (1) For purposes of RCW 11.42.050, a "rea- 
sonably ascertainable" creditor of the decedent is one that the 
notice agent would discover upon exercise of reasonable dil- 
igence. The notice agent is deemed to have exercised reason- 
able diligence upon conducting a reasonable review of the 
decedent's correspondence, including correspondence 
received after the date of death, and financial records, includ- 
ing personal financial statements, loan documents, check- 
books, bank statements, and income tax returns, that are in 
the possession of or reasonably available to the notice agent. 

(2) If the notice agent conducts the review, the notice 
agent is presumed to have exercised reasonable diligence to 
ascertain creditors of the decedent and any creditor not ascer- 
tained in the review is presumed not reasonably ascertainable 
within the meaning of RCW 11.42.050. These presumptions 
may be rebutted only by clear, cogent, and convincing evi- 
dence. 

(3) The notice agent may evidence the review and result- 
ing presumption by filing with the court an affidavit regard- 
ing the facts referred to in this section. The notice agent may 
petition the court for an order declaring that the notice agent 
has made a review and that any creditors not known to the 
notice agent are not reasonably ascertainable. The petition 
must be filed under RCW 11.96A.080, and the notice speci- 
fied under RCW 11.96A.110 must also be given by publica- 
tion. [1999 c 42 § 610; 1997 c 252 § 27; 1994 c 221 § 34.] 
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11.42.050 Claims against decedent—Time limits. (1) 
If a notice agent provides notice under RCW 11.42.020, any 
person having a claim against the decedent is forever barred 
from making a claim or commencing an action against the 
decedent if the claim or action is not already barred by an oth- 
erwise applicable statute of limitations, unless the creditor 
presents the claim in the manner provided in RCW 11.42.070 
within the following time limitations: 

(a) If the notice agent provided notice under RCW 
11.42.020(2) (a) and (b) and the creditor was given actual 
notice as provided in RCW 11.42.020(2)(c), the creditor must 
present the claim within the later of: (1) Thirty days after the 
notice agent's service or mailing of notice to the creditor; and 
(ii) four months after the date of first publication of the 
notice; 

(b) If the notice agent provided notice under RCW 
11.42.020(2) (a) and (b) and the creditor was not given actual 
notice as provided in RCW 11.42.020(2)(c): 
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(i) If the creditor was not reasonably ascertainable, as 
defined in RCW 11.42.040, the creditor must present the 
claim within four months after the date of first publication of 
the notice; 

(ii) If the creditor was reasonably ascertainable, as 
defined in RCW 11.42.040, the creditor must present the 
claim within twenty-four months after the decedent's date of 
death. 

(2) Any otherwise applicable statute of limitations 
applies without regard to the tolling provisions of RCW 
4.16.190. 

(3) This bar is effective as to claims against both the 
decedent's probate and nonprobate assets. [1997 c 252 § 28; 
1994 c 221 § 35.] 
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11.42.060 Claims involving liability or casualty 
insurance—Limitations—Exceptions to time limits. The 
time limitations for presenting claims under this chapter do 
not accrue to the benefit of any liability or casualty insurer. 
Claims against the decedent or the decedent's marital com- 
munity that can be fully satisfied by applicable insurance 
coverage or proceeds need not be presented within the time 
limitation of RCW 11.42.050, but the amount of recovery 
cannot exceed the amount of the insurance. If a notice agent 
provides notice under RCW 11.42.020, the claims may at any 
time be presented as provided in RCW 11.42.070, subject to 
the otherwise relevant statutes of limitations, and does not 
constitute a cloud, lien, or encumbrance upon the title to the 
decedent's probate or nonprobate assets nor delay or prevent 
the transfer or distribution of the decedent's assets. This sec- 
tion does not serve to extend any otherwise relevant statutes 
of limitations. [1997 c 252 § 29; 1994 c 221 § 36.] 


Additional notes found at www.leg.wa.gov 


11.42.070 Claims—Form—Manner of presenta- 
tion—Waiver of defects. (1) The claimant, the claimant's 
attorney, or the claimant's agent shall sign the claim and 
include in the claim the following information: 

(a) The name and address of the claimant; 

(b) The name, address, if different from that of the claim- 
ant, and nature of authority of an agent signing the claim on 
behalf of the claimant; 

(c) A statement of the facts or circumstances constituting 
the basis of the claim; 

(d) The amount of the claim; and 

(e) If the claim is secured, unliquidated, contingent, or 
not yet due, the nature of the security, the nature of the uncer- 
tainty, or the date when it will become due. 

Failure to describe correctly the information in (c), (d), 
or (e) of this subsection, if the failure is not substantially mis- 
leading, does not invalidate the claim. 

(2) A claim does not need to be supported by affidavit. 

(3) A claim must be presented within the time limits set 
forth in RCW 11.42.050 by: (a) Serving on or mailing to, by 
regular first-class mail, the notice agent or the notice agent's 
attorney a copy of the signed claim; and (b) filing the original 
of the signed claim with the court in which the notice agent's 
declaration and oath were filed. A claim is deemed presented 
upon the later of the date of postmark or service on the notice 
agent, or the notice agent's attorney, and filing with the court. 
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(4) Notwithstanding any other provision of this chapter, 
if a claimant makes a written demand for payment within the 
time limits set forth in RCW 11.42.050, the notice agent may 
waive formal defects and elect to treat the demand as a claim 
properly filed under this chapter if: (a) The claim was due; (b) 
the amount paid was the amount of indebtedness over and 
above all payments and offsets; (c) the estate is solvent; and 
(d) the payment is made in good faith. Nothing in this chapter 
limits application of the doctrines of waiver, estoppel, or det- 
rimental claims or any other equitable principle. [2005 c 97 
§ 10; 1997 c 252 § 30; 1994 c 221 § 37.] 
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11.42.080 Claims—Duty to allow or reject—Notice 
of petition to allow—Attorneys' fees. (1) The notice agent 
shall allow or reject all claims presented in the manner pro- 
vided in RCW 11.42.070. The notice agent may allow or 
reject a claim, in whole or in part. 

(2) If the notice agent has not allowed or rejected a claim 
within the later of four months from the date of first publica- 
tion of the notice to creditors and thirty days from presenta- 
tion of the claim, the claimant may serve written notice on the 
notice agent that the claimant will petition the court to have 
the claim allowed. If the notice agent fails to notify the claim- 
ant of the allowance or rejection of the claim within twenty 
days after the notice agent's receipt of the claimant's notice, 
the claimant may petition the court for a hearing to determine 
whether the claim should be allowed or rejected, in whole or 
in part. If the court substantially allows the claim, the court 
may allow the petitioner reasonable attorneys' fees charge- 
able against the decedent's assets received by the notice agent 
or by those appointing the notice agent. [1997 c 252 § 31; 
1994 c 221 § 38.] 
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11.42.085 Property liable for claims—Payment lim- 
its. (1) The decedent's nonprobate and probate assets that 
were subject to the satisfaction of the decedent's general lia- 
bilities immediately before the decedent's death are liable for 
claims. The decedent's probate assets may be liable, whether 
or not there is a probate administration of the decedent's 
estate. 

(2) The notice agent may pay a claim allowed by the 
notice agent or a judgment on a claim first prosecuted against 
a notice agent only out of assets received as a result of the 
death of the decedent by the notice agent or by those appoint- 
ing the notice agent, except as may be provided by agreement 
under RCW 11.96A.220 or by court order issued in a judicial 
proceeding under RCW 11.96A.080. [1999 c 42 § 611; 1997 
c 252 § 32.] 
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11.42.090 Allowance of claims—Notice—Payment 
order. (1) If the notice agent allows a claim, the notice agent 
shall notify the claimant of the allowance by personal service 
or regular first-class mail to the address stated on the claim. A 
claim may not be allowed if it is barred by a statute of limita- 
tions. 

(2) The notice agent shall pay claims allowed in the fol- 
lowing order from the assets of the decedent that are subject 
to the payment of claims as provided in RCW 11.42.085: 
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(a) Costs of administering the assets subject to the pay- 
ment of claims, including a reasonable fee to the notice agent, 
any resident agent for the notice agent, reasonable attorneys' 
fees for the attorney for each of them, filing fees, publication 
costs, mailing costs, and similar costs and fees; 

(b) Funeral expenses in a reasonable amount; 

(c) Expenses of the last sickness in a reasonable amount; 

(d) Wages due for labor performed within sixty days 
immediately preceding the death of the decedent; 

(e) Debts having preference by the laws of the United 
States; 

(f) Taxes, debts, or dues owing to the state; 

(g) Judgments rendered against the decedent in the dece- 
dent's lifetime that are liens upon real estate on which execu- 
tions might have been issued at the time of the death of the 
decedent and debts secured by mortgages in the order of their 
priority; and 

(h) All other demands against the assets subject to the 
payment of claims. 

(3) The notice agent may not pay a claim of the notice 
agent or other person who has received property by reason of 
the decedent's death unless all other claims that have been 
filed under this chapter, and all debts having priority to the 
claim, are paid in full or otherwise settled by agreement, 
regardless of whether the other claims are allowed or 
rejected. [1997 c 252 § 33; 1994 c 221 § 39.] 
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11.42.100 Rejection of claim—Time limits— 
Notice—Time limit for suit—Compromise of claim. (1) If 
the notice agent rejects a claim, in whole or in part, the claim- 
ant must bring suit against the notice agent within thirty days 
after notification of rejection or the claim is forever barred. 
The notice agent shall notify the claimant of the rejection and 
file an affidavit with the court showing the notification and 
the date of the notification. The notice agent shall notify the 
claimant of the rejection by personal service or certified mail 
addressed to the claimant or claimant's agent, if applicable, at 
the address stated in the claim. The date of service or of the 
postmark is the date of notification. The notification must 
advise the claimant that the claimant must bring suit in the 
proper court against the notice agent within thirty days after 
notification of rejection or the claim will be forever barred. 

(2) If a claimant brings suit against the notice agent on a 
rejected claim and the notice agent has not received substan- 
tially all assets of the decedent that are liable for claims, the 
notice agent may only make an appearance in the action and 
may not answer the action but must cause a petition to be 
filed for the appointment of a personal representative within 
thirty days after service of the creditor's action on the notice 
agent. Under these circumstances, a judgment may not be 
entered in an action brought by a creditor against the notice 
agent earlier than twenty days after the personal representa- 
tive has been substituted in that action for the notice agent. 

(3) The notice agent may, before or after rejection of any 
claim, compromise the claim, whether due or not, absolute or 
contingent, liquidated, or unliquidated. [1997 c 252 § 34; 
1994 c 221 § 40.] 
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11.42.110 Effect of judgment against notice agent. 
The effect of a judgment rendered against the notice agent 
shall be only to establish the amount of the judgment as an 
allowed claim. [1997 c 252 § 35; 1994 c 221 § 41.] 
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11.42.120 Execution barred upon decedent's death— 
Presentation—Sale of property. If a judgment was entered 
against the decedent during the decedent's lifetime, an execu- 
tion may not issue on the judgment after the death of the 
decedent. If a notice agent is acting, the judgment must be 
presented in the manner provided in RCW 11.42.070, but if 
the judgment is a lien on any property of the decedent, the 
property may be sold for the satisfaction of the judgment and 
the officer making the sale shall account to the notice agent 
for any surplus. [1997 c 252 § 36; 1994 c 221 § 42.] 
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11.42.125 Secured claim—Creditor's right. Ifa cred- 
itor's claim is secured by any property of the decedent, this 
chapter does not affect the right of the creditor to realize on 
the creditor's security, whether or not the creditor presented 
the claim in the manner provided in RCW 11.42.070. [1997 
c 252 § 37.] 
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11.42.130 Claim of notice agent or beneficiary—Pay- 
ment. A claim of the notice agent or other person who has 
received property by reason of the decedent's death must be 
paid as set forth in RCW 11.42.090(3). [1997 c 252 § 38; 
1994 c 221 § 43.] 
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11.42.140 Notice to creditors when notice agent 
resigns, dies, or is removed—Limit tolled by vacancy. (1) 
If a notice agent has given notice under RCW 11.42.020 and 
the notice agent resigns, dies, or is removed or a personal rep- 
resentative is appointed, the successor notice agent or the per- 
sonal representative shall: 

(a) Publish notice of the vacancy and succession for two 
successive weeks in the legal newspaper in which notice was 
published under RCW 11.42.020, if the vacancy occurred 
within twenty-four months after the decedent's date of death; 
and 

(b) Provide actual notice of the vacancy and succession 
to a creditor if: (1) The creditor filed a claim and the claim had 
not been allowed or rejected by the prior notice agent; or (ii) 
the creditor's claim was rejected and the vacancy occurred 
within thirty days after rejection of the claim. 

(2) The time between the resignation, death, or removal 
of the notice agent or appointment of a personal representa- 
tive and the first publication of the vacancy and succession 
or, in the case of actual notice, the mailing of the notice of 
vacancy and succession must be added to the time within 
which a claim must be presented or a suit on a rejected claim 
must be filed. This section does not extend the twenty-four- 
month self-executing bar under RCW 11.42.050. [1997 c 
252 § 39; 1994 c 221 § 45.] 
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11.42.150 Appointment of personal representative— 
Cessation of notice agent powers and authority—Notice 
not affected—Personal representative's powers—Petition 
for reimbursement for allowance and payment of claims 
by notice agent. (1) The powers and authority of a notice 
agent immediately cease, and the office of notice agent 
becomes vacant, upon appointment of a personal representa- 
tive for the estate of the decedent. Except as provided in 
RCW 11.42.140(2), the cessation of the powers and authority 
does not affect the filing and publication of notice to creditors 
and does not affect actual notice to creditors given by the 
notice agent. 

(2) As set forth in RCW 11.40.160, a personal represen- 
tative may adopt, ratify, nullify, or reject any actions of the 
notice agent. 

(3) If a personal representative is appointed and the per- 
sonal representative does not nullify the allowance of a claim 
that the notice agent allowed and paid, the person or persons 
whose assets were used to pay the claim may petition for 
reimbursement from the estate to the extent the payment was 
not in accordance with chapter 11.10 RCW. [1997 c 252 § 
40; 1994 c 221 § 44.] 
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11.42.900 Construction—Chapter applicable to state 
registered domestic partnerships—2009 c 521. For the 
purposes of this chapter, the terms spouse, marriage, marital, 
husband, wife, widow, widower, next of kin, and family shall 
be interpreted as applying equally to state registered domestic 
partnerships or individuals in state registered domestic part- 
nerships as well as to marital relationships and married per- 
sons, and references to dissolution of marriage shall apply 
equally to state registered domestic partnerships that have 
been terminated, dissolved, or invalidated, to the extent that 
such interpretation does not conflict with federal law. Where 
necessary to implement chapter 521, Laws of 2009, gender- 
specific terms such as husband and wife used in any statute, 
tule, or other law shall be construed to be gender neutral, and 
applicable to individuals in state registered domestic partner- 
ships. [2009 c 521 § 32.] 


Chapter 11.44 RCW 
INVENTORY AND APPRAISEMENT 


Sections 

11.44.015 Inventory and appraisement—Filing—Copy distribution. 

11.44.025 Additional inventory and appraisement—Copy distribution. 

11.44.035 Inventory and appraisement may be contradicted or avoided. 

11.44.050 Inventory and appraisement—Failure to return or provide 
copy—Revocation of letters. 

11.44.070 Persons assisting in appraisement—Compensation—Refund. 

11.44.085 Claims against personal representative included. 

11.44.090 Discharge of debt—Specific bequest and inclusion in inven- 


tory and appraisement. 


Partnerships, inventory and appraisement: RCW 11.64.002. 


11.44.015 Inventory and appraisement—Filing— 
Copy distribution. (1) Within three months after appoint- 
ment, unless a longer time shall be granted by the court, every 
personal representative shall make and verify by affidavit a 
true inventory and appraisement of all of the property of the 
estate passing under the will or by laws of intestacy and 
which shall have come to the personal representative's pos- 
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session or knowledge, including a statement of all encum- 
brances, liens, or other secured charges against any item. The 
personal representative shall determine the fair net value, as 
of the date of the decedent's death, of each item contained in 
the inventory after deducting the encumbrances, liens, and 
other secured charges on the item. Such property shall be 
classified as follows: 

(a) Real property, by legal description; 

(b) Stocks and bonds; 

(c) Mortgages, notes, and other written evidences of 
debt; 

(d) Bank accounts and money; 

(e) Furniture and household goods; 

(f) All other personal property accurately identified, 
including the decedent's proportionate share in any partner- 
ship, but no inventory of the partnership property shall be 
required of the personal representative. 

(2) The inventory and appraisement may, but need not 
be, filed in the probate cause, but upon receipt of a written 
request for a copy of the inventory and appraisement from 
any heir, legatee, devisee, unpaid creditor who has filed a 
claim, or beneficiary of a nonprobate asset from whom con- 
tribution is sought under RCW 11.18.200, or from the depart- 
ment of revenue, the personal representative shall furnish to 
the person, within ten days of receipt of a request, a true and 
correct copy of the inventory and appraisement. [1997 c 252 
§ 41; 1967 c 168 § 9; 1965 c 145 § 11.44.015. Formerly RCW 
11.44.010, part and 11.44.020, part.] 


Inventory and appraisement on death of partner—Filing: RCW 11.64.002. 


Additional notes found at www.leg.wa.gov 


11.44.025 Additional inventory and appraisement— 
Copy distribution. Whenever any property of the estate not 
mentioned in the inventory and appraisement comes to the 
knowledge of a personal representative, the personal repre- 
sentative shall cause the property to be inventoried and 
appraised and shall make and verify by affidavit a true inven- 
tory and appraisement of the property within thirty days after 
the discovery thereof, unless a longer time shall be granted by 
the court, and shall provide a copy of the inventory and 
appraisement to every person who has properly requested a 
copy of the inventory and appraisement under RCW 
11.44.015(2). [1997 c 252 § 42; 1974 ex.s. c 117 § 48; 1965 
c 145 § 11.44.025. Prior: 1917 c 156 § 100; RCW 11.44.060; 
RRS § 1470; prior: Code 1881 § 1453; 1873 p 281 § 138; 
1854 p 277 § 64.] 


Additional notes found at www.leg.wa.gov 


11.44.035 Inventory and appraisement may be con- 
tradicted or avoided. In an action against the personal rep- 
resentative where the administration of the estate, or any part 
thereof, is put in issue and the inventory and appraisement of 
the estate by the personal representative is given in evidence, 
the same may be contradicted or avoided by evidence. Any 
party in interest in the estate may challenge the inventory and 
appraisement at any stage of the probate proceedings. [1997 
c 252 § 43; 1965 c 145 § 11.44.035. Prior: Code 1881 § 721; 
1877 p 146 § 725; 1869 p 166 § 662; RCW 11.48.170; RRS 
§ 970.] 


Additional notes found at www.leg.wa.gov 
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11.44.050 Inventory and appraisement—Failure to 
return or provide copy—Revocation of letters. If any per- 
sonal representative shall neglect or refuse to make the inven- 
tory and appraisement within the period prescribed, or within 
such further time as the court may allow, or to provide a copy 
as provided under RCW 11.44.015, 11.44.025, or 11.44.035, 
the court may revoke the letters testamentary or of adminis- 
tration; and the personal representative shall be liable on his 
or her bond to any party interested for the injury sustained by 
the estate through his or her neglect. [1997 c 252 § 44; 1965 
c 145 § 11.44.050. Prior: 1917 c 156 § 99; RRS § 1469; prior: 
Code 1881 § 1457; 1873 p 281 § 138; 1854 p 278 § 69.] 


Additional notes found at www.leg.wa.gov 


11.44.070 Persons assisting in appraisement—Com- 
pensation—Refund. The personal representative may 
employ a qualified and disinterested person to assist in ascer- 
taining the fair market value as of the date of the decedent's 
death of any asset the value of which may be subject to rea- 
sonable doubt. Different persons may be employed to 
appraise different kinds of assets included in the estate. The 
amount of the fee to be paid to any persons assisting the per- 
sonal representative in any appraisement shall be determined 
by the personal representative: PROVIDED HOWEVER, 
That the reasonableness of any such compensation shall, at 
the time of hearing on any final account as provided in chap- 
ter 11.76 RCW or on a request or petition under RCW 
11.68.100 or 11.68.110, be reviewed by the court in accor- 
dance with the provisions of RCW 11.68.100, and if the court 
determines the compensation to be unreasonable, a personal 
representative may be ordered to make appropriate refund. 
[1997 c 252 § 45; 1974 ex.s. c 117 § 50; 1967 c 168 § 10; 
1965 c 145 § 11.44.070. Formerly RCW 11.44.010, part.] 


Additional notes found at www.leg.wa.gov 


11.44.085 Claims against personal representative 
included. The naming or the appointment of any person as 
personal representative shall not operate as a discharge from 
any just claim which the testator or intestate had against the 
personal representative, but the claim shall be included in the 
inventory and appraisement and the personal representative 
shall be liable to the same extent as the personal representa- 
tive would have been had he or she not been appointed per- 
sonal representative. [1997 c 252 § 46; 1965 c 145 § 
11.44.085. Prior: 1917 c 156 § 97; RCW 11.44.030; RRS § 
1467; prior: Code 1881 § 1449; 1860 p 63 § 5; 1854 p 277 § 
60.] 


Additional notes found at www.leg.wa.gov 


11.44.090 Discharge of debt—Specific bequest and 
inclusion in inventory and appraisement. The discharge or 
bequest in a will of any debt or demand of the testator against 
any executor named in the testator's will or against any per- 
son shall not be valid against the creditors of the deceased, 
but shall be construed as a specific bequest of such debt or 
demand, and the amount thereof shall be included in the 
inventory and appraisement, and shall, if necessary, be 
applied in payment of the testator's debts; if not necessary for 
that purpose, it shall be paid in the same manner and propor- 
tions as other specific legacies. [1997 c 252 § 47; 1965 c 145 
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Personal Representatives—General Provisions—Actions by and Against 


§ 11.44.090. Prior: 1917 c 156 § 98; RCW 11.44.040; RRS § 
1468; prior: Code 1881 § 1450; 1854 p 277 § 61.] 


Additional notes found at www.leg.wa.gov 


Chapter 11.48 RCW 


PERSONAL REPRESENTATIVES—GENERAL 
PROVISIONS—ACTIONS BY AND AGAINST 


Sections 

11.48.010 General powers and duties. 

11.48.020 Right to possession and management of estate. 

11.48.025 Continuation of decedent's business. 

11.48.030 Chargeable with whole estate. 

11.48.040 Not chargeable on special promise to pay decedent's debts 
unless in writing. 

11.48.050 Allowance of necessary expenses. 

11.48.060 May recover for embezzled or alienated property of decedent. 

11.48.070 Concealed or embezzled property—Proceedings for discov- 
ery. 

11.48.080 — Uncollectible debts—Liability—Purchase of claims by per- 
sonal representative. 

11.48.090 Actions for recovery of property and on contract. 

11.48.120 Action on bond of previous personal representative. 

11.48.130 | Compromise of claims. 

11.48.140 Recovery of decedent's fraudulent conveyances. 

11.48.150 Several personal representatives considered as one. 

11.48.160 Default judgment not evidence of assets—Exception. 

11.48.180 Liability of executor de son tort. 

11.48.190 Executor of executor may not sue for estate of first testator. 

11.48.200 Arrest and attachment, when, authorized. 

11.48.210 | Compensation—Attorney's fees. 


Rules of court: Executors 
compromises and settlements: SPR 98.08W, 98.10W. 
fees, application for, notice: SPR 98.12W. 


Costs against fiduciaries: RCW 4.84.150. 


District judge without jurisdiction as to actions against personal representa- 
tive: RCW 3.66.030. 


Ejectment and quieting title: Chapter 7.28 RCW. 

Evidence, transaction with person since deceased: RCW 5.60.030. 
Execution of writ—Levy: RCW 6.17.130. 

Execution on judgments in name of personal representative: RCW 6.17.030. 
Executor, administrator, subject to garnishment: RCW 6.27.050. 

Fiduciary may sue in own name: Rules of court: CR 17. 


Frauds, statute of, agreement of personal representative to answer damages 
from own estate: RCW 19.36.010. 


Investment in certain federal securities authorized: Chapter 39.60 RCW. 
Judgment against executor, administrator, effect: RCW 4.56.050. 
Larceny: RCW 9A.56.100. 


Limitation of actions 
against executor, administrator for misconduct: RCW 4.16.110. 
generally: Chapter 4.16 RCW. 
recovery of realty sold by personal representative: RCW 4.16.070. 
statutes tolled by death, personal disability, reversal of judgment: RCW 
4.16.190, 4.16.200, 4.16.240. 


Real estate broker's license requirement, exemption: RCW 18.85.151. 
Replacement of lost or destroyed probate records: RCW 5.48.060. 


Setoff, by and against executors, administrators: RCW 4.32.130, 4.32.140, 
4.56.050. 


Survival of actions: Chapter 4.20 RCW. 
"Taxable person," personal representative defined as: RCW 82.04.030. 


Unknown heirs, pleading, lis pendens, etc: RCW 4.28.140 through 4.28.160; 
Rules of court: CR 10. 


Witnesses, competency in actions involving representatives or fiduciaries: 
RCW 5.60.030. 


11.48.010 General powers and duties. It shall be the 
duty of every personal representative to settle the estate, 
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including the administration of any nonprobate assets within 
control of the personal representative under RCW 11.18.200, 
in his or her hands as rapidly and as quickly as possible, with- 
out sacrifice to the probate or nonprobate estate. The personal 
representative shall collect all debts due the deceased and pay 
all debts as hereinafter provided. The personal representative 
shall be authorized in his or her own name to maintain and 
prosecute such actions as pertain to the management and set- 
tlement of the estate, and may institute suit to collect any 
debts due the estate or to recover any property, real or per- 
sonal, or for trespass of any kind or character. [1994 c 221 § 
30; 1965 c 145 § 11.48.010. Prior: 1917 c 156 § 147; RRS § 
1517; prior: Code 1881 § 1528; 1854 p 291 § 141.] 


Additional notes found at www.leg.wa.gov 


11.48.020 Right to possession and management of 
estate. Every personal representative shall, after having 
qualified, by giving bond as hereinbefore provided, have a 
right to the immediate possession of all the real as well as per- 
sonal estate of the deceased, and may receive the rents and 
profits of the real estate until the estate shall be settled or 
delivered over, by order of the court, to the heirs or devisees, 
and shall keep in tenantable repair all houses, buildings and 
fixtures thereon, which are under his or her control. [2010 c 
8 § 2030; 1965 c 145 § 11.48.020. Prior: 1917 c 156 § 94; 
RRS § 1464; prior: Code 1881 § 1444; 1860 p 189 § 132; 
1854 p 278 § 65.] 

When title vests: RCW 11.04.250. 


11.48.025 Continuation of decedent's business. Upon 
a showing of advantage to the estate the court may authorize 
a personal representative to continue any business of the 
decedent, other than the business of a partnership of which 
the decedent was a member: PROVIDED, That if decedent 
left a nonintervention will or a will specifically authorizing a 
personal representative to continue any business of decedent, 
and his or her estate is solvent, or a will providing that the 
personal representative liquidate any business of decedent, 
this section shall not apply. 

The order shall specify: 

(1) The extent of the authority of the personal represen- 
tative to incur liabilities; 

(2) The period of time during which he or she may oper- 
ate the business; 

(3) Any additional provisions or restrictions which the 
court may, at its discretion, include. 

Any interested person may for good cause require the 
personal representative to show cause why the authority 
granted him or her should not be limited or terminated. The 
order to show cause shall set forth the manner of service 
thereof and the time and place of hearing thereon. [2010 c 8 
§ 2031; 1965 c 145 § 11.48.025. Prior: 1955 c 98 § 1.] 


Request for special notice of proceedings in probate—Prohibitions: RCW 
11.28.240. 


11.48.030 Chargeable with whole estate. Every per- 
sonal representative shall be chargeable in his or her accounts 
with the whole estate of the deceased which may come into 
his or her possession. He or she shall not be responsible for 
loss or decrease or destruction of any of the property or 
effects of the estate, without his or her fault. [2010 c 8 § 
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2032; 1965 c 145 § 11.48.030. Prior: 1917 c 156 § 155; RRS 
§ 1525; prior: Code 1881 § 1538; 1860 p 210 § 241; 1854 p 
295 § 161.] 


11.48.040 Not chargeable on special promise to pay 
decedent's debts unless in writing. No personal representa- 
tive shall be chargeable upon any special promise to answer 
damages, or to pay the debts of the testator or intestate out of 
his or her own estate, unless the agreement for that purpose, 
or some memorandum or note thereof, is in writing and 
signed by such personal representative, or by some other per- 
son by him or her thereunto specially authorized. [2010 c 8 § 
2033; 1965 c 145 § 11.48.040. Prior: 1917 c 156 § 154; RRS 
§ 1524; prior: Code 1881 § 1537; 1854 p 295 § 160.] 


Agreement to answer damages from own estate must be in writing: RCW 
19.36.010. 


11.48.050 Allowance of necessary expenses. He or she 
shall be allowed all necessary expenses in the care, manage- 
ment, and settlement of the estate. [2010 c 8 § 2034; 1965 c 
145 § 11.48.050. Prior: 1917 c 156 § 156; RRS § 1526; prior: 
Code 1881 § 1541; 1854 p 295 § 164.] 

Rules of court: SPR 98.12W. 
Attorney's fee to contestant of erroneous account or report: RCW 11.76.070. 


Broker's fee and closing expenses—Sale, mortgage or lease: RCW 
11.56.265. 


Compensation—Attorney's fee: RCW 11.48.210. 
Monument, expense of: RCW 11.76.130. 

Order of payment of debts: RCW 11.76.110. 
Will contests, costs: RCW 11.24.050. 


11.48.060 May recover for embezzled or alienated 
property of decedent. If any person, before the granting of 
letters testamentary or of administration, shall embezzle or 
alienate any of the moneys, goods, chattels, or effects of any 
deceased person, he or she shall stand chargeable, and be lia- 
ble to the personal representative of the estate, in the value of 
the property so embezzled or alienated, together with any 
damage occasioned thereby, to be recovered for the benefit of 
the estate. [2010 c 8 § 2035; 1965 c 145 § 11.48.060. Prior: 
1917 c 156 § 101; RRS § 1471; prior: Code 1881 § 1455; 
1854 p 278 § 67.] 

Larceny: RCW 9A.56.100. 


11.48.070 Concealed or embezzled property—Pro- 
ceedings for discovery. The court shall have authority to 
bring before it any person or persons suspected of having in 
his or her possession or having concealed, embezzled, con- 
veyed, or disposed of any of the property of the estate of 
decedents or incompetents subject to administration under 
this title, or who has in his or her possession or within his or 
her knowledge any conveyances, bonds, contracts, or other 
writings which contain evidence of or may tend to establish 
the right, title, interest, or claim of the deceased in and to any 
property. If such person be not in the county in which the let- 
ters were granted, he or she may be cited and examined either 
before the court of the county where found or before the court 
issuing the order of citation, and if he or she be found inno- 
cent of the charges he or she shall be entitled to recover costs 
of the estate, which costs shall be fees and mileage of wit- 
nesses, statutory attorney's fees, and such per diem and mile- 
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age for the person so charged as allowed to witnesses in civil 
proceedings. Such party may be brought before the court by 
means of citation such as the court may choose to issue, and 
if he or she refuses to answer such interrogatories as may be 
put to him or her touching such matters, the court may com- 
mit him or her to the county jail, there to remain until he or 
she shall be willing to make such answers. [2010 c 8 § 2036; 
1965 c 145 § 11.48.070. Prior: 1917 c 156 § 102; RRS § 
1472; prior: 1891 p 385 §§ 22, 23; Code 1881 §§ 1456, 1457; 
1854 p 278 §§ 68, 69.] 

Guardianship—Concealed or embezzled property—Proceedings for discov- 

ery: RCW 11.92.185. 


Larceny: RCW 9A4.56.100. 


11.48.080 Uncollectible debts—Liability—Purchase 
of claims by personal representative. No personal repre- 
sentative shall be accountable for any debts due the estate, if 
it shall appear that they remain uncollected without his or her 
fault. No personal representative shall purchase any claim 
against the estate he or she represents, but the personal repre- 
sentative may make application to the court for permission to 
purchase certain claims, and if it appears to the court to be for 
the benefit of the estate that such purchase shall be made, the 
court may make an order allowing such claims and directing 
that the same may be purchased by the personal representa- 
tive under such terms as the court shall order, and such claims 
shall thereafter be paid as are other claims, but the personal 
representative shall not profit thereby. [2010 c 8 § 2037; 
1965 c 145 § 11.48.080. Prior: 1917 c 156 § 157; RRS § 
1527; prior: Code 1881 § 1540; 1854 p 295 § 163.] 


Request for special notice of proceedings in probate—Prohibitions: RCW 
11.28.240. 


11.48.090 Actions for recovery of property and on 
contract. Actions for the recovery of any property or for the 
possession thereof, and all actions founded upon contracts, 
may be maintained by and against personal representatives in 
all cases in which the same might have been maintained by 
and against their respective testators or intestates. [1965 c 
145 § 11.48.090. Prior: 1917 c 156 § 148; RRS § 1518; prior: 
Code 1881 § 1529; 1860 p 206 § 222; 1854 p 291 § 142.] 


Performance of decedent's contracts: Chapter 11.60 RCW. 
Survival of actions: Chapter 4.20 RCW. 


11.48.120 Action on bond of previous personal repre- 
sentative. Any personal representative may in his or her own 
name, for the benefit of all parties interested in the estate, 
maintain actions on the bond of a former personal representa- 
tive of the same estate. [2010 c 8 § 2038; 1965 c 145 § 
11.48.120. Prior: 1917 c 156 § 151; RRS § 1521; prior: Code 
1881 § 1532; 1854 p 291 § 145.] 


11.48.130 Compromise of claims. The court may 
authorize the personal representative, without the necessary 
nonintervention powers, to compromise and compound any 
claim owing the estate. Unless the court has restricted the 
power to compromise or compound claims owing to the 
estate, a personal representative with nonintervention powers 
may compromise and compound a claim owing the estate 
without the intervention of the court. [1997 c 252 § 58; 1965 
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c 145 § 11.48.130. Prior: 1917 c 156 § 152; RRS § 1522; 
prior: Code 1881 § 1533; 1854 p 291 § 146.] 
Rules of court: SPR 98.08W. 


Additional notes found at www.leg.wa.gov 


11.48.140 Recovery of decedent's fraudulent convey- 
ances. When there shall be a deficiency of assets in the hands 
of a personal representative, and when the deceased shall in 
his or her lifetime have conveyed any real estate, or any 
rights, or interest therein, with intent to defraud his or her 
creditors or to avoid any right, duty, or debt of any person, or 
shall have so conveyed such estate, which deeds or convey- 
ances by law are void as against creditors, the personal repre- 
sentative may, and it shall be his or her duty to, commence 
and prosecute to final judgment any proper action for the 
recovery of the same, and may recover for the benefit of the 
creditors all such real estate so fraudulently conveyed, and 
may also, for the benefit of the creditors, sue and recover all 
goods, chattels, rights, and credits which may have been so 
fraudulently conveyed by the deceased in his or her lifetime, 
whatever may have been the manner of such fraudulent con- 
veyance. [2010 c 8 § 2039; 1965 c 145 § 11.48.140. Prior: 
1917 c 156 § 153; prior: Code 1881 § 1534; 1854 p 291 § 
147.] 


11.48.150 Several personal representatives consid- 
ered as one. In an action against several personal represen- 
tatives, they shall all be considered as one person represent- 
ing their testator or intestate, and judgment may be given and 
execution issued against all of them who are defendants in the 
action. [1965 c 145 § 11.48.150. Prior: Code 1881 § 719; 
1877 p 146 § 723; 1869 p 165 § 660; RRS § 968.] 


11.48.160 Default judgment not evidence of assets— 
Exception. When a judgment is given against a personal rep- 
resentative for want of answer, such judgment is not to be 
deemed evidence of assets in his or her hands, unless it 
appear that the complaint alleged assets and that the notice 
was served upon him or her. [2010 c 8 § 2040; 1965 c 145 § 
11.48.160. Prior: Code 1881 § 720; 1877 p 146 § 724; 1869 p 
166 § 661; RRS § 969.] 


11.48.180 Liability of executor de son tort. No person 
is liable to an action as executor of his or her own wrong for 
having taken, received, or interfered with the property of a 
deceased person, but is responsible to the personal represen- 
tatives of such deceased person for the value of all property 
so taken or received, and for all injury caused by his or her 
interference with the estate of the deceased. [2010 c 8 § 
2041; 1965 c 145 § 11.48.180. Prior: Code 1881 § 722; 1877 
p 146 § 726; 1869 p 166 § 663; RRS § 971.] 


11.48.190 Executor of executor may not sue for estate 
of first testator. An executor of an executor has no authority 
as such to commence or maintain an action or proceeding 
relating to the estate of the testator of the first executor, or to 
take any charge or control thereof. [1965 c 145 § 11.48.190. 
Prior: Code 1881 § 723; 1877 p 147 § 727; 1869 p 166 § 664; 
RRS § 972.] 


Administrator with will annexed on death of executor: RCW 11.28.060. 
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11.48.200 Arrest and attachment, when, authorized. 
In an action against a personal representative as such, the 
remedies of arrest and attachment shall not be allowed on 
account of the acts of his or her testator or intestate, but for 
his or her own acts as such personal representative, such rem- 
edies shall be allowed for the same causes in the manner and 
with like effect as in actions at law generally. [2010 c 8 § 
2042; 1965 c 145 § 11.48.200. Prior: Code 1881 § 724; 1877 
p 147 § 729; 1869 p 167 § 666; RRS § 973.] 


11.48.210 Compensation—Attorney's fees. If testator 
by will makes provision for the compensation of his or her 
personal representative, that shall be taken as his or her full 
compensation unless he or she files in the court a written 
instrument renouncing all claim for the compensation pro- 
vided by the will before qualifying as personal representative. 
The personal representative, when no compensation is pro- 
vided in the will, or when he or she renounces all claim to the 
compensation provided in the will, shall be allowed such 
compensation for his or her services as the court shall deem 
just and reasonable. Additional compensation may be 
allowed for his or her services as attorney and for other ser- 
vices not required of a personal representative. An attorney 
performing services for the estate at the instance of the per- 
sonal representative shall have such compensation therefor 
out of the estate as the court shall deem just and reasonable. 
Such compensation may be allowed at the final account; but 
at any time during administration a personal representative or 
his or her attorney may apply to the court for an allowance 
upon the compensation of the personal representative and 
upon attorney's fees. If the court finds that the personal repre- 
sentative has failed to discharge his or her duties as such in 
any respect, it may deny him or her any compensation what- 
soever or may reduce the compensation which would other- 
wise be allowed. [2010 c 8 § 2043; 1965 c 145 § 11.48.210. 
Prior: 1917 c 156 § 158; RRS § 1528; prior: Code 1881 § 
1541; 1854 p 295 § 164.] 

Rules of court: SPR 98.12W. 
Allowance of necessary expenses: RCW 11.48.050. 
Will contests, costs: RCW 11.24.050. 


Chapter 11.54 RCW 
FAMILY SUPPORT AND POSTDEATH CREDITOR'S 


CLAIM EXEMPTIONS 

Sections 

11.54.010 | Award to surviving spouse, domestic partner, or children— 
Petition. 

11.54.020 Amount of basic award. 

11.54.030 Conditions to award. 

11.54.040 Increase in amount of award—Factors for consideration. 

11.54.050 Decrease in amount of award—Factors for consideration. 

11.54.060 Priority of awarded property—Effect of purchase or encum- 
brance on property. 

11.54.070 Immunity of award from debts and claims of creditors. 

11.54.080 | Exemption of additional assets from claims of creditors—Peti- 
tion—Notice—Court order. 

11.54.090 Venue for petition—Petition and hearing requirements— 
Notice of hearing. 

11.54.100 Exhaustion of estate—Closure of estate—Discharge of per- 


sonal representative. 


11.54.010 Award to surviving spouse, domestic part- 
ner, or children—Petition. (1) Subject to RCW 11.54.030, 
the surviving spouse or surviving domestic partner of a dece- 
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dent may petition the court for an award from the property of 
the decedent. If the decedent is survived by children of the 
decedent who are not also the children of the surviving 
spouse or surviving domestic partner, on petition of such a 
child the court may divide the award between the surviving 
spouse or surviving domestic partner and all or any of such 
children as it deems appropriate. If there is not a surviving 
spouse or surviving domestic partner, the minor children of 
the decedent may petition for an award. 

(2) The award may be made from either the community 
property or separate property of the decedent. Unless other- 
wise ordered by the court, the probate and nonprobate assets 
of the decedent abate in accordance with chapter 11.10 RCW 
in satisfaction of the award. 

(3) The award may be made whether or not probate pro- 
ceedings have been commenced in the state of Washington. 
The court may not make this award unless the petition for the 
award is filed before the earliest of: 

(a) Eighteen months from the date of the decedent's 
death if within twelve months of the decedent's death either: 
(i) A personal representative has been appointed; or 

(ii) A notice agent has filed a declaration and oath as 
required in RCW 11.42.010(3)(a)(ai); or 

(b) The termination of any probate proceeding for the 
decedent's estate that has been commenced in the state of 
Washington; or 

(c) Six years from the date of the death of the decedent. 
[2008 c 6 § 916; 1997 c 252 § 48.] 


Part headings not law—Severability—2008 c 6: See RCW 26.60.900 
and 26.60.901. 


Additional notes found at www.leg.wa.gov 


11.54.020 Amount of basic award. The amount of the 
basic award shall be the amount specified in RCW 
6.13.030(2) with regard to lands. If an award is divided 
between a surviving spouse or surviving domestic partner 
and the decedent's children who are not the children of the 
surviving spouse or surviving domestic partner, the aggregate 
amount awarded to all the claimants under this section shall 
be the amount specified in RCW 6.13.030(2) with respect to 
lands. The amount of the basic award may be increased or 
decreased in accordance with RCW 11.54.040 and 
11.54.050. [2008 c 6 § 917; 1997 c 252 § 49.] 


Part headings not law—Severability—2008 c 6: See RCW 26.60.900 
and 26.60.901. 


Additional notes found at www.leg.wa.gov 


11.54.030 Conditions to award. (1) The court may not 
make an award unless the court finds that the funeral 
expenses, expenses of last sickness, and expenses of adminis- 
tration have been paid or provided for. 

(2) The court may not make an award to a surviving 
spouse or surviving domestic partner or child who has partic- 
ipated, either as a principal or as an accessory before the fact, 
in the willful and unlawful killing of the decedent. [2008 c 6 
§ 918; 1997 c 252 § 50.] 


Part headings not law—Severability—2008 c 6: See RCW 26.60.900 
and 26.60.901. 


Additional notes found at www.leg.wa.gov 
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11.54.040 Increase in amount of award—Factors for 
consideration. (1) If it is demonstrated to the satisfaction of 
the court with clear, cogent, and convincing evidence that a 
claimant's present and reasonably anticipated future needs 
during the pendency of any probate proceedings in the state 
of Washington with respect to basic maintenance and support 
will not otherwise be provided for from other resources, and 
that the award would not be inconsistent with the decedent's 
intentions, the amount of the award may be increased in an 
amount the court determines to be appropriate. 

(2) In determining the needs of the claimant, the court 
shall consider, without limitation, the resources available to 
the claimant and the claimant's dependents, and the resources 
reasonably expected to be available to the claimant and the 
claimant's dependents during the pendency of the probate, 
including income related to present or future employment 
and benefits flowing from the decedent's probate and nonpro- 
bate estate. 

(3) In determining the intentions of the decedent, the 
court shall consider, without limitation: 

(a) Provisions made for the claimant by the decedent 
under the terms of the decedent's will or otherwise; 

(b) Provisions made for third parties or other entities 
under the decedent's will or otherwise that would be affected 
by an increased award; 

(c) If the claimant is the surviving spouse or surviving 
domestic partner, the duration and status of the marriage or 
the state registered domestic partnership of the decedent to 
the claimant at the time of the decedent's death; 

(d) The effect of any award on the availability of any 
other resources or benefits to the claimant; 

(e) The size and nature of the decedent's estate; and 

(f) Oral or written statements made by the decedent that 
are otherwise admissible as evidence. 

The fact that the decedent has named beneficiaries other 
than the claimant as recipients of the decedent's estate is not 
of itself adequate to evidence such an intent as would prevent 
the award of an amount in excess of that provided for in RCW 
6.13.030(2) with respect to lands. 

(4)(a) A petition for an increased award may only be 
made if a petition for an award has been granted under RCW 
11.54.010. The request for an increased award may be made 
in conjunction with the petition for an award under RCW 
11.54.010. 

(b) Subject to (a) of this subsection, a request for an 
increased award may be made at any time during the pen- 
dency of the probate proceedings. A request to modify an 
increased award may also be made at any time during the 
pendency of the probate proceedings by a person having an 
interest in the decedent's estate that will be directly affected 
by the requested modification. [2008 c 6 § 919; 1997 c 252 § 
51.] 

Part headings not law—Severability—2008 c 6: See RCW 26.60.900 
and 26.60.901. 


Additional notes found at www.leg.wa.gov 


11.54.050 Decrease in amount of award—Factors for 
consideration. (1) The court may decrease the amount of the 
award below the amount provided in RCW 11.54.020 in the 
exercise of its discretion if the recipient is entitled to receive 
probate or nonprobate property, including insurance, by rea- 
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son of the death of the decedent. In such a case the award 
must be decreased by no more than the value of such other 
property as is received by reason of the death of the decedent. 
The court shall consider the factors presented in RCW 
11.54.040(2) in determining the propriety of the award and 
the proper amount of the award, if any. 

(2) An award to a surviving spouse or surviving domes- 
tic partner is also discretionary and the amount otherwise 
allowable may be reduced if: (a) The decedent is survived by 
children who are not the children of the surviving spouse or 
surviving domestic partner and the award would decrease 
amounts otherwise distributable to such children; or (b) the 
award would have the effect of reducing amounts otherwise 
distributable to any of the decedent's minor children. In either 
case the court shall consider the factors presented in RCW 
11.54.040 (2) and (3) and whether the needs of the minor 
children with respect to basic maintenance and support are 
and will be adequately provided for, both during and after the 
pendency of any probate proceedings if such proceedings are 
pending, considering support from any source, including sup- 
port from the surviving spouse or surviving domestic partner. 
[2008 c 6 § 920; 1997 c 252 § 52.] 


Part headings not law—Severability—2008 c 6: See RCW 26.60.900 
and 26.60.901. 


Additional notes found at www.leg.wa.gov 


11.54.060 Priority of awarded property—Effect of 
purchase or encumbrance on property. (1) The award has 
priority over all other claims made in the estate. In determin- 
ing which assets must be made available to satisfy the award, 
the claimant is to be treated as a general creditor of the estate, 
and unless otherwise ordered by the court the assets shall 
abate in satisfaction of the award in accordance with chapter 
11.10 RCW. 

(2) If the property awarded is being purchased on con- 
tract or is subject to any encumbrance, for purposes of the 
award the property must be valued net of the balance due on 
the contract and the amount of the encumbrance. The prop- 
erty awarded will continue to be subject to any such contract 
or encumbrance, and any award in excess of the basic award 
under RCW 11.54.010, whether of community property or 
the decedent's separate property, is not immune from any lien 
for costs of medical expenses recoverable under RCW 
43.20B.080. [1997 c 252 § 53.] 


Additional notes found at www.leg.wa.gov 


11.54.070 Immunity of award from debts and claims 
of creditors. (1) Except as provided in RCW 11.54.060(2), 
property awarded and cash paid under this chapter is immune 
from all debts, including judgments and judgment liens, of 
the decedent and of the surviving spouse or surviving domes- 
tic partner existing at the time of death. 

(2) Both the decedent's and the surviving spouse's or sur- 
viving domestic partner's interests in any community prop- 
erty awarded to the spouse or domestic partner under this 
chapter are immune from the claims of creditors. [2008 c 6 § 
921; 1998 c 292 § 201; 1997 c 252 § 54.] 


Part headings not law—Severability—2008 c 6: See RCW 26.60.900 
and 26.60.901. 


Additional notes found at www.leg.wa.gov 
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11.54.080 Exemption of additional assets from claims 
of creditors—Petition—Notice—Court order. (1) This 
section applies if the party entitled to petition for an award 
holds exempt property that is in an aggregate amount less 
than that specified in RCW 6.13.030(2) with respect to lands. 

(2) For purposes of this section, the party entitled to peti- 
tion for an award is referred to as the "claimant." If multiple 
parties are entitled to petition for an award, all of them are 
deemed a "claimant" and may petition for an exemption of 
additional assets as provided in this section, if the aggregate 
amount of exempt property to be held by all the claimants 
after the making of the award does not exceed the amount 
specified in RCW 6.13.030(2) with respect to lands. 

(3) A claimant may petition the court for an order 
exempting other assets from the claims of creditors so that the 
aggregate amount of exempt property held by the claimants 
equals the amount specified in RCW 6.13.030(2) with respect 
to lands. The petition must: 

(a) Set forth facts to establish that the petitioner is enti- 
tled to petition for an award under RCW 11.54.010; 

(b) State the nature and value of those assets then held by 
all claimants that are exempt from the claims of creditors; and 

(c) Describe the nonexempt assets then held by the 
claimants, including any interest the claimants may have in 
any probate or nonprobate property of the decedent. 

(4) Notice of a petition for an order exempting assets 
from the claims of creditors must be given in accordance with 
RCW 11.96A.110. 

(5) At the hearing on the petition, the court shall order 
that certain assets of the claimants are exempt from the 
claims of creditors so that the aggregate amount of exempt 
property held by the claimants after the entry of the order is 
in the amount specified in RCW 6.13.030(2) with respect to 
lands. In the order the court shall designate those assets of the 
claimants that are so exempt. [1999 c 42 § 612; 1997 c 252 § 
55.] 


Additional notes found at www.leg.wa.gov 


11.54.090 Venue for petition—Petition and hearing 
requirements—Notice of hearing. The petition for an 
award, for an increased or modified award, or for the exemp- 
tion of assets from the claims of creditors as authorized by 
this chapter must be made to the court of the county in which 
the probate is being administered. If probate proceedings 
have not been commenced in the state of Washington, the 
petition must be made to the court of a county in which the 
decedent was domiciled at the time of death. If the decedent 
was not domiciled in the state of Washington at the time of 
death, the petition may be made to the court of any county in 
which the decedent's estate could be administered under 
RCW 11.96A.050. The petition and the hearing must con- 
form to RCW 11.96A.080 through 11.96A.200. Notice of the 
hearing on the petition must be given in accordance with 
RCW 11.96A.110. [1999 c 42 § 613; 1997 c 252 § 56.] 


Additional notes found at www.leg.wa.gov 


11.54.100 Exhaustion of estate—Closure of estate— 
Discharge of personal representative. If an award provided 
by this chapter will exhaust the estate, and probate proceed- 
ings have been commenced in the state of Washington, the 
court in the order of award or allowance shall order the estate 
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closed, discharge the personal representative, and exonerate 
the personal representative's bond, if any. [1997 c 252 § 57.] 


Additional notes found at www.leg.wa.gov 


Chapter 11.56 RCW 
SALES, EXCHANGES, LEASES, MORTGAGES, AND 


BORROWING 

Sections 

11.56.005 Authority to exchange. 

11.56.010 Authority to sell, lease or mortgage. 

11.56.020 Sale, lease or mortgage of personal property. 

11.56.030 Sale, lease or mortgage of real estate—Petition—Notice— 
Hearing. 

11.56.040 Order directing mortgage. 

11.56.045 Order directing lease. 

11.56.050 Order directing sale. 

11.56.060 Public sales—Notice. 

11.56.070 Postponement, adjournment of sale—Notice. 

11.56.080 Private sales of realty—Notice—Bids. 

11.56.090 Minimum price—Private sale—Sale by negotiation—Reap- 
praisement. 

11.56.100 Confirmation of sale—Approval—Resale. 

11.56.110 Offer of increased bid—Duty of court. 

11.56.115 Effect of confirmation. 

11.56.120 Conveyance after confirmation of sale. 

11.56.180 Sale of decedent's contract interest in land. 

11.56.210 Assignment of decedent's contract. 

11.56.220 Redemption of decedent's mortgaged estate. 

11.56.230 Sale or mortgage to effect redemption. 

11.56.240 Sale of mortgaged property if redemption inexpedient. 

11.56.250 Sales directed by will. 

11.56.265 Broker's fee and closing expenses—Sale, mortgage or lease. 

11.56.280 Borrowing on general credit of estate—Petition—Notice— 


Hearing. 
Limitation of actions, recovery of realty sold by executor or administrator: 
RCW 4.16.070. 
Registered land, probate may direct sale or mortgage of: RCW 65.12.590. 


Request for special notice of proceedings in probate—Prohibitions: RCW 
11.28.240. 


Sale of property to pay estate and transfer taxes: RCW 83.100.110. 


11.56.005 Authority to exchange. Whenever it shall 
appear upon the petition of the personal representative or of 
any person interested in the estate to be to the best interests of 
the estate to exchange any real or personal property of the 
estate for other property, the court may authorize the 
exchange upon such terms and conditions as it may prescribe, 
which include the payment or receipt of part cash by the per- 
sonal representative. If personal property of the estate is to be 
exchanged, the procedure required by this chapter for the sale 
of such property shall apply so far as may be; if real property 
of the estate is to be exchanged, the procedure required by 
this chapter for the sale of such property shall apply so far as 
may be. [1965 c 145 § 11.56.005.] 


11.56.010 Authority to sell, lease or mortgage. The 
court may order real or personal property sold, leased or 
mortgaged for the purposes hereinafter mentioned but no 
sale, lease or mortgage of any property of an estate shall be 
made except under an order of the court, unless otherwise 
provided by law. [1965 c 145 § 11.56.010. Prior: 1917 c 156 
§ 122; RRS § 1492; prior: 1895 c 157 § 1; 1883 p 29 § 1; 
Code 1881 § 1486; 1854 p 284 § 97.] 


11.56.020 Sale, lease or mortgage of personal prop- 
erty. The court may at any time order any personal property, 
including for purposes of this section a vendor's interest in a 
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contract for the sale of real estate, of the estate sold for the 
preservation of such property or for the payment of the debts 
of the estate or the expenses of administration or for the pur- 
pose of discharging any obligation of the estate or for any 
other reason which may to the court seem right and proper, 
and such order may be made either upon or without petition 
therefor, and such sales may be either at public or private sale 
or by negotiation and with or without notice of such sale, as 
the court may determine, and upon such terms and conditions 
as the court may decide upon. No notice of petition for sale of 
any personal property need be given, except as provided in 
RCW 11.28.240, unless the court expressly orders such 
notice. 


Where personal property is sold prior to appraisement, 
the sale price shall be deemed the value for appraisal. Per- 
sonal property may be mortgaged, pledged or leased for the 
same reasons and purposes, and in the same manner as is 
hereinafter provided for real property. [1965 c 145 § 
11.56.020. Prior: (i) 1917 c 156 § 123; RRS § 1493; prior: 
1891 c 155 §§ 29, 30; 1883 p 29 § 1; Code 1881 § 1488; 1854 
p 284 § 99. (ii) 1955 c 205 § 12; RCW 11.56.025.] 


Community property: Chapter 26.16 RCW. 

Descent and distribution of real and personal estate: RCW 11.04.015. 
Payment of claims where estate insufficient: RCW 11.76.150. 
Performance of decedent's contracts: Chapter 11.60 RCW. 

Sale of decedent's contract interest in land: RCW 11.56.180. 


11.56.030 Sale, lease or mortgage of real estate— 
Petition—Notice—Hearing. Whenever it shall appear to 
the satisfaction of the court that any portion or all of the real 
property should be sold, mortgaged or leased for the purpose 
of raising money to pay the debts and obligations of the 
estate, and the expenses of administration, estate taxes, or for 
the support of the family, to make distribution, or for such 
other purposes as the court may deem right and proper, the 
court may order the sale, lease or mortgage of such portion of 
the property as appears to the court necessary for the purpose 
aforesaid. It shall be the duty of the personal representative to 
present a petition to the court giving a description of all the 
property of the estate and its character, the amount of the 
debts, expenses and obligations of the estate and such other 
things as will tend to assist the court in determining the 
necessity for the sale, lease or mortgage and the amount 
thereof. Unless the court shall by order expressly so provide, 
no notice of the hearing of such petition for sale, lease or 
mortgage need be given, except as provided in RCW 
11.28.240 hereof; if, however, the court should order notice 
of such hearing, it shall determine upon the kind, character 
and time thereof. At the hearing of such petition the court 
may have brought before it such testimony or information as 
it may see fit to receive, for the purpose of determining 
whether it should order any of the property of the estate sold, 
leased or mortgaged. The absence of any allegation in the 
petition shall not deprive the court of jurisdiction to order 
said sale, lease or mortgage, and the court may, if it see fit, 
order such sale, lease or mortgage without any petition hav- 
ing been previously presented. [1990 c 180 § 2; 1965 c 145 § 
11.56.030. Prior: 1937 c 28 § 3; 1917 c 156 § 124; RRS § 
1494; prior: Code 1881 § 1493; 1854 p 285 § 103.] 
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11.56.040 Order directing mortgage. If the court 
should determine that it is necessary or proper, for any of the 
said purposes, to mortgage any or all of said property, it may 
make an order directing the personal representative to mort- 
gage such thereof as it may determine upon, and such order 
shall contain the terms and conditions of such transaction and 
authorize the personal representative to execute and deliver 
his or her note or notes and secure the same by mortgage, and 
thereafter it shall be the duty of such personal representative 
to comply with such order. The personal representative shall 
not deliver any such note, mortgage, or other evidence of 
indebtedness until he or she has first presented same to the 
court and obtained its approval of the form. Every mortgage 
so made and approved shall be effectual to mortgage and 
encumber all the right, title, and interest of the said estate in 
the property described therein at the time of the death of the 
said decedent, or acquired by his or her estate, and no irregu- 
larity in the proceedings shall impair or invalidate any mort- 
gage given under such order of the court and approved by it. 
[2010 c 8 § 2044; 1965 c 145 § 11.56.040. Prior: 1917 c 156 
§ 125; RRS § 1495; prior: Code 1881 § 1494; 1854 p 285 § 
104.] 


11.56.045 Order directing lease. If the court should 
determine that it is necessary or proper, for any of the said 
purposes to lease any or all of said property, it may make an 
order directing the personal representative to lease such 
thereof as it may determine upon, and such order shall con- 
tain the terms and conditions of such transaction and autho- 
rize the personal representative to execute the lease and there- 
after it shall be the duty of the personal representative to com- 
ply with such order. The personal representative shall not 
execute such lease until he or she has first presented the same 
to the court and obtained its approval of the form. [2010 c 8 
§ 2045; 1965 c 145 § 11.56.045.] 


11.56.050 Order directing sale. If the court should 
determine that it is necessary to sell any or all of the real 
estate for the purposes mentioned in this title, then it may 
make and cause to be entered an order directing the personal 
representative to sell so much of the real estate as the court 
may determine necessary for the purposes aforesaid. Such 
order shall give a particular description of the property to be 
sold and the terms of such sale and shall provide whether 
such property shall be sold at public or private sale, or by 
negotiation. After the giving of such order it shall be the duty 
of the personal representative to sell such real estate in accor- 
dance with the order of the court and as in this title provided 
with reference to the public or private sales of real estate. 
[1994 c 221 § 49; 1965 c 145 § 11.56.050. Prior: 1917 c 156 
§ 126; RRS § 1496; prior: Code 1881 § 1494; 1854 p 285 § 
104.] 

Abatement of assets: Chapter 11.10 RCW. 


Additional notes found at www.leg.wa.gov 


11.56.060 Public sales—Notice. When real property is 
directed to be sold by public sale, notice of the time and place 
of such sale shall be published in a legal newspaper of the 
county in which the estate is being administered, once each 
week for three successive weeks before such sale, in which 
notices the property ordered sold shall be described with 
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proper certainty: PROVIDED, That where real property is 
located in a county other than the county in which the estate 
is being administered, publication shall also be made in a 
legal newspaper of that county. At the time and place named 
in such notices for the said sale, the personal representative 
shall proceed to sell the property upon the terms and condi- 
tions ordered by the court, and to the highest and best bidder. 
All sales of real estate at public sale shall be made at the front 
door of the courthouse of the county in which the lands are, 
unless the court shall by order otherwise direct. [1965 c 145 
§ 11.56.060. Prior: 1917 c 156 § 127; RRS § 1497; prior: 
1888 p 187 § 1; Code 1881 § 1504; 1854 p 287 § 114.] 


11.56.070 Postponement, adjournment of sale— 
Notice. The personal representative, should he or she deem 
it for the best interests of all concerned, may postpone such 
sale to a time fixed but not to exceed twenty days, and such 
postponement shall be made by proclamation of the personal 
representative at the time and place first appointed for the 
sale; if there be an adjournment of such sale for more than 
three days, then it shall be the duty of the personal represen- 
tative to cause a notice of such adjournment to be published 
in a legal newspaper in the county in which notice was pub- 
lished as provided in RCW 11.56.060, in addition to making 
such proclamation. [2010 c 8 § 2046; 1965 c 145 § 
11.56.070. Prior: 1917 c 156 § 128; RRS § 1498; prior: Code 
1881 § 1505; 1854 p 287 § 115.] 


11.56.080 Private sales of realty—Notice—Bids. 
When a sale of real property is ordered to be made at private 
sale, notice of the same must be published in a legal newspa- 
per of the county in which the estate is being administered, 
once a week for at least two successive weeks before the day 
on or after which the sale is to be made, in which the lands 
and tenements to be sold must be described with common 
certainty: PROVIDED, That where real property is located in 
a county other than the county in which the estate is being 
administered, publication shall also be made in a legal news- 
paper of that county. The notice must state the day on or after 
which the sale will be made and the place where offers or bids 
will be received. The day last referred to must be at least fif- 
teen days from the first publication of notice and the sale 
must not be made before that day, but if made, must be made 
within twelve months thereafter. The bids or offers must be in 
writing, and may be left at the place designated in the notice 
or delivered to the personal representative personally, or may 
be filed in the office of the clerk of the court to which the 
return of sale must be made, at any time after the first publi- 
cation of the notice and before the making of the sale. If it be 
shown that it will be for the best interest of the estate the court 
or judge may, by an order, shorten the time of notice, which 
shall not, however, be less than one week, and may provide 
that the sale may be made on or after a day less than fifteen, 
but not less than eight days from the first publication of the 
notice of sale, and the sale may be made to correspond with 
such order. [1965 c 145 § 11.56.080. Prior: 1917 c 156 § 129; 
RRS § 1499; prior: 1888 p 187 § 1; Code 1881 § 1504; 1854 
p 287 § 114.] 


11.56.090 Minimum price—Private sale—Sale by 
negotiation—Reappraisement. No sale of real estate at pri- 
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vate sale or sale by negotiation shall be confirmed by the 
court unless the gross sum offered is at least ninety percent of 
the appraised value thereof, nor unless such real estate shall 
have been appraised within one year immediately prior to 
such sale. If it has not been so appraised, or if the court is sat- 
isfied that the appraisement is too high or too low, appraisers 
may be appointed, and they must make an appraisement 
thereof in the same manner as in the case of the original 
appraisement of the estate, and which appraisement may be 
made at any time before the sale or the confirmation thereof. 
[1965 c 145 § 11.56.090. Prior: 1917 c 156 § 130; RRS § 
1500; prior: 1891 c 155 § 31; Code 1881 § 1508; 1854 p 287 
§ 118.] 


11.56.100 Confirmation of sale—Approval—Resale. 
The personal representative making any sale of real estate, 
either at public or private sale, or sale by negotiation shall 
within ten days after making such sale file with the clerk of 
the court his or her return of such sale, the same being duly 
verified. In the case of a sale by negotiation the personal rep- 
resentative shall publish a notice in one issue of a legal news- 
paper of the county in which the estate is being administered; 
such notice shall include the legal description of the property 
sold, the selling price and the date after which the sale can be 
confirmed: PROVIDED, That such confirmation date shall 
be at least ten days after such notice is published. At any time 
after the expiration of ten days from the publication of such 
notice, in the case of sale by negotiation, and at any time after 
the expiration of ten days from the filing of such return, in the 
case of public or private sale the court may approve and con- 
firm such sale and direct proper instruments of transfer to be 
executed and delivered. But if the court shall be of the opin- 
ion that the proceedings were unfair, or that the sum obtained 
was disproportionate to the value of the property sold, or if 
made at private sale or sale by negotiation that it did not sell 
for at least ninety percent of the appraised value as in RCW 
11.56.090 provided, and that a sum exceeding said bid by at 
least ten percent exclusive of the expense of a new sale, may 
be obtained, the court may refuse to approve or confirm such 
sale and may order a resale. On a resale, notice shall be given 
and the sale shall be conducted in all respects as though no 
previous sale had been made. [2010 c 8 § 2047; 1965 c 145 
§ 11.56.100. Prior: 1917 c 156 § 131; RRS § 1501; prior: 
1891 c 155 § 31; Code 1881 § 1508; 1854 p 287 § 118.] 


11.56.110 Offer of increased bid—Duty of court. If, 
at any time before confirmation of any such sale, any person 
shall file with the clerk of the court a bid on such property in 
an amount not less than ten percent higher than the bid the 
acceptance of which was reported by the return of sale and 
shall deposit with the clerk not less than twenty percent of his 
or her bid in the form of cash, money order, cashier's check, 
or certified check made payable to the clerk, to be forfeited to 
the estate unless such bidder complies with his or her bid, the 
bidder whose bid was accepted shall be informed of such 
increased bid by registered or certified mail addressed to such 
bidder at any address which may have been given by him or 
her at the time of making such bid. Such bidder then shall 
have a period of five days, not including holidays, in which to 
make and file a bid better than that of the subsequent bidder. 
After the expiration of such five-day period the court may 
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refuse to confirm the sale reported in the return of sale and 
direct a sale to the person making the best bid then on file, 
indicating which is the best bid, and a sale made pursuant to 
such direction shall need no further confirmation. Instead of 
such a direction, the court, upon application of the personal 
representative, may direct the reception of sealed bids. There- 
upon the personal representative shall mail notice by regis- 
tered or certified mail to all those who have made bids on 
such property, informing them that sealed bids will be 
received by the clerk of the court within ten days. At the expi- 
ration of such period the personal representative, in the pres- 
ence of the clerk of the court, shall open such bids as shall 
have been submitted to the clerk within the time stated in the 
notice (whether by previous bidders or not) and shall file a 
recommendation of the acceptance of the bid which he or she 
deems best in view of the requirements of the particular 
estate. The court may thereupon direct a sale to the bidder 
whose bid is deemed best by the court and a sale made pursu- 
ant to such direction shall need no confirmation: PRO- 
VIDED, HOWEVER, That the court shall consider the net 
realization to the estate in determining the best bid. [2010 c 
8 § 2048; 1967 ex.s. c 106 § 2; 1967 c 168 § 18; 1965 c 145 
§ 11.56.110. Prior: 1955 c 154 § 1; 1917 c 156 § 132; RRS § 
1502.] 


Additional notes found at www.leg.wa.gov 


11.56.115 Effect of confirmation. No petition or alle- 
gation thereof for the sale of real estate shall be considered 
jurisdictional, and confirmation by the court of any sale shall 
be absolutely conclusive as to the regularity of all proceed- 
ings leading up to and including such sale, and no instrument 
of conveyance of real estate made after confirmation of sale 
by the court shall be open to attack upon any grounds what- 
soever except for fraud, and the confirmation by the court of 
any such sale shall be conclusive proof that all statutory pro- 
visions and all orders of the court with reference to such sale 
have been complied with. [1965 c 145 § 11.56.115. Prior: 
1917 c 156 § 134; RCW 11.56.130; RRS § 1504; prior: Code 
1881 § 1510; 1854 p 287 § 120.] 


Real estate sold by executor, etc., limitation of action: RCW 4.16.070. 


11.56.120 Conveyance after confirmation of sale. 
Upon the confirmation of any such sale the court shall direct 
the personal representative to make, execute and deliver 
instruments conveying the title to the person to whom such 
property may be sold, and such instruments of conveyance 
shall be deemed to convey all the estate, rights and interests 
of the testator or intestate at the death of the deceased and any 
interest acquired by the estate. [1965 c 145 § 11.56.120. 
Prior: 1917 c 156 § 133; RRS § 1503; prior: Code 1881 § 
1510; 1854 p 287 § 120.] 


11.56.180 Sale of decedent's contract interest in land. 
If the deceased person at the time of his or her death was pos- 
sessed of a contract for the purchase of lands, his or her inter- 
est in such lands under such contract may be sold on the 
application of his or her personal representative in the same 
manner as if he or she died seized of such lands; and the same 
proceedings may be had for that purpose as are prescribed in 
this title in respect to lands of which he or she died seized, 
except as hereinafter provided. [2010 c 8 § 2049; 1965 c 145 
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§ 11.56.180. Prior: 1917 c 156 § 139; RRS § 1509; prior: 
Code 1881 § 1519; 1854 p 289 § 129.] 

Performance of decedent's contracts: Chapter 11.60 RCW. 

Sale of vendor's interest in contract for sale of real estate: RCW 11.56.020. 


11.56.210 Assignment of decedent's contract. Upon 
the confirmation of such sale, the personal representative 
shall execute to the purchaser an assignment of the contract 
and deed, which shall vest in the purchaser, his or her heirs 
and assigns, all the right, title, and interest of the persons enti- 
tled to the interest of the deceased in the land sold at the time 
of the sale, and such purchaser shall have the same rights and 
remedies against the vendor of such lands as the deceased 
would have had if living. [2010 c 8 § 2050; 1965 c 145 § 
11.56.210. Prior: 1917 c 156 § 142; RRS § 1512; prior: Code 
1881 § 1522; 1854 p 289 § 132.] 


11.56.220 Redemption of decedent's mortgaged 
estate. If any person die having mortgaged any real or per- 
sonal estate, and shall not have devised the same, or provided 
for any redemption thereof by will, the court, upon the appli- 
cation of any person interested, may order the personal repre- 
sentative to redeem the estate out of the assets, if it should 
appear to the satisfaction of the court that such redemption 
would be beneficial to the estate and not injurious to credi- 
tors. [1965 c 145 § 11.56.220. Prior: 1917 c 156 § 143; RRS 
§ 1513; prior: Code 1881 § 1523; 1854 p 289 § 133.] 


11.56.230 Sale or mortgage to effect redemption. If it 
shall be made to appear to the satisfaction of the court that it 
will be to the interest of the estate of any deceased person to 
sell or mortgage other personal estate or to sell or mortgage 
other real estate of the decedent than that mortgaged by him 
or her to redeem the property so mortgaged, the court may 
order the sale or mortgaging of any personal estate, or the sale 
or mortgaging of any real estate of the decedent which it may 
deem expedient to be sold or mortgaged for such purpose, 
which sale or mortgaging shall be conducted in all respects as 
other sales or mortgages of like property ordered by the court. 
[2010 c 8 § 2051; 1965 c 145 § 11.56.230. Prior: 1917 c 156 
§ 144; RRS § 1514; prior: 1895 c 157 § 11; 1888 p 185 § 1.] 


11.56.240 Sale of mortgaged property if redemption 
inexpedient. If such redemption be not deemed expedient, 
the court shall order such property to be sold at public or pri- 
vate sale, which sale shall be with the same notice and con- 
ducted in the same manner as required in other cases of real 
estate or personal property provided for in this title, and shall 
be sold subject to such mortgage, and the personal represen- 
tative shall thereupon execute a conveyance thereof to the 
purchaser, which conveyance shall be effectual to convey to 
the purchaser all the right, title, and interest which the 
deceased had in the property, and the purchase money, after 
paying the expenses of the sale, shall be applied to the residue 
in due course of administration. [1965 c 145 § 11.56.240. 
Prior: 1917 c 156 § 145; RRS § 1515; prior: Code 1881 § 
1524; 1873 p 296 § 211; 1854 p 290 § 134.] 


11.56.250 Sales directed by will. When property is 
directed by will to be sold, or authority is given in the will to 
sell property, the executor may sell any property of the estate 
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without the order of the court, and without any notice, and it 
shall not be necessary under such circumstances to make any 
application to the court with reference to such sales or have 
the same confirmed by the court. [1965 c 145 § 11.56.250. 
Prior: 1917 c 156 § 146; RRS § 1516; prior: Code 1881 § 
1527.] 


11.56.265 Broker's fee and closing expenses—Sale, 
mortgage or lease. In connection with the sale, mortgage or 
lease of property, the court may authorize the personal repre- 
sentative to pay, out of the proceeds realized therefrom or out 
of the estate, the customary and reasonable auctioneer's and 
broker's fees and any necessary expenses for abstracting, title 
insurance, survey, revenue stamps and other necessary costs 
and expenses in connection therewith. [1965 c 145 § 
11.56.265.] 


Allowance of necessary expenses to personal representative: RCW 
11.48.050. 


11.56.280 Borrowing on general credit of estate— 
Petition—Notice—Hearing. Whenever it shall appear to 
the satisfaction of the court that money is needed to pay debts 
of the estate, expenses of administration, or estate taxes, the 
court may by order authorize the personal representative to 
borrow such money, on the general credit of the estate, as 
appears to the court necessary for the purposes aforesaid. The 
time for repayment, rate of interest and form of note autho- 
rized shall be as specified by the court in its order. The money 
borrowed pursuant thereto shall be an obligation of the estate 
repayable with the same priority as unsecured claims filed 
against the estate. It shall be the duty of the personal repre- 
sentative to present a petition to the court giving a description 
of all the property of the estate and its character, the amount 
of the debts, expenses and tax obligations and such other 
things as will tend to assist the court in determining the 
necessity for the borrowing and the amount thereof. Unless 
the court shall by order expressly so provide, no notice of the 
hearing of such petition need be given, except to persons who 
have requested notice under the provisions of RCW 
11.28.240; if, however, the court should order notice of such 
hearing, it shall determine upon the kind, character and time 
thereof. At the hearing of such petition the court may have 
brought before it such testimony or information as it may see 
fit to receive, for the foregoing purpose. The absence of any 
allegation in the petition shall not deprive the court of juris- 
diction to authorize such borrowing. [1990 c 180 § 3; 1965 c 
145 § 11.56.280.] 

Order of payment of debts: RCW 11.76.110. 


Chapter 11.60 RCW 
PERFORMANCE OF DECEDENT'S CONTRACTS 


Sections 

11.60.010 Order for performance on application of personal representa- 
tive. 

11.60.020 Petition, notice, and hearing when personal representative fails 
to make application. 

11.60.030 Hearing. 

11.60.040 Conveyance of real property—Effect. 

11.60.060 Procedure on death of person entitled to performance. 


Evidence, transaction with person since deceased: RCW 5.60.030. 


Sale of vendor's interest in contract for sale of real estate: RCW 11.56.020. 
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Sale or assignment of decedent's contract interest in land: RCW 11.56.180, 
11.56.210. 


11.60.010 Order for performance on application of 
personal representative. If any person, who is bound by 
contract, in writing, shall die before performing said contract, 
the superior court of the county in which the estate is being 
administered, may upon application of the personal represen- 
tative, without notice, make an order authorizing and direct- 
ing the personal representative to perform such contract. 
[1965 c 145 § 11.60.010. Prior: 1917 c 156 § 188; RRS § 
1558; prior: 1891 p 390 § 40; Code 1881 § 623; 1877 p 130 § 
626; 1854 p 292 § 150.] 


Guardianship, performance of contracts: RCW 11.92.130. 


11.60.020 Petition, notice, and hearing when per- 
sonal representative fails to make application. If the per- 
sonal representative fails to make such application, then any 
person claiming to be entitled to such performance under 
such contract, may present a petition setting forth the facts 
upon which such claim is predicated. Notice of hearing shall 
be in accordance with the provisions of *RCW 11.16.081. 
[1965 c 145 § 11.60.020. Prior: 1917 c 156 § 189; RRS § 
1559; prior: 1891 c 155 § 41; Code 1881 § 694; 1877 p 130 § 
627; 1854 p 292 § 151.] 

*Reviser's note: RCW 11.16.081 was repealed by 1969 c 70 § 5. 
Actions for recovery of property and on contract: RCW 11.48.090. 


11.60.030 Hearing. At the time appointed for such 
hearing, or at such other time as the same may be adjourned 
to, upon proof of service of the notice as provided in *RCW 
11.16.081, the court shall proceed to a hearing and determine 
the matter. [1965 c 145 § 11.60.030. Prior: 1917 c 156 § 190; 
RRS § 1560; prior: 1891 c 155 § 42; Code 1881 § 625; 1877 
p 130 § 628; 1854 p 293 § 152.] 

*Reviser's note: RCW 11.16.081 was repealed by 1969 c 70 § 5. 


11.60.040 Conveyance of real property—Effect. In 
the case of real property, a conveyance executed under the 
provisions of this title shall so refer to the order authorizing 
the conveyance that the same may be readily found, but need 
not recite the record in the case generally, and the convey- 
ance made in pursuance of such order shall pass to the 
grantee all the estate, right, title, and interest contracted to be 
conveyed by the deceased, as fully as if the contracting party 
himself or herself were still living and executed the convey- 
ance in pursuance of such contract. [2010 c 8 § 2052; 1965 c 
145 § 11.60.040. Prior: 1917 c 156 § 191; RRS § 1561; prior: 
Code 1881 § 626; 1877 p 130 § 629; 1854 p 293 § 153.] 


11.60.060 Procedure on death of person entitled to 
performance. If the person entitled to performance shall die 
before the commencement of the proceedings according to 
the provisions of this title or before the completion of perfor- 
mance, any person who would have been entitled to the per- 
formance under him or her, as heir, devisee, or otherwise, in 
case the performance had been made according to the terms 
of the contract, or the personal representative of such 
deceased person, for the benefit of persons entitled, may 
commence such proceedings, or prosecute the same if already 
commenced; and the performance shall inure to the persons 
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who would have been entitled to it, or to the personal repre- 
sentative for their benefit. [2010 c 8 § 2053; 1965 c 145 § 
11.60.060. Prior: 1917 c 156 § 193; RRS § 1563; prior: 1891 
c 155 § 47; Code 1881 § 532; 1877 p 132 § 635; 1854 p 294 
§ 159.] 


Chapter 11.62 RCW 
SMALL ESTATES—DISPOSITION OF PROPERTY 


Sections 

11.62.005 Definitions. 

11.62.010 Disposition of personal property, debts by affidavit, proof of 
death—Contents of affidavit—Procedure—Securities. 

11.62.020 Effect of affidavit and proof of death—Discharge and release 
of transferor—Refusal to pay or deliver—Procedure—False 
affidavit—Conflicting affidavits—Accountability. 

11.62.030 Payment to surviving spouse or surviving domestic partner of 


moneys on deposit of deceased credit union member—Lim- 
itation—A ffidavit—Accounting to personal representative. 


Reviser's note: Inheritance and gift taxes were repealed by 1981 2nd 
ex.s. c 7 § 83.100.160. For provisions relating to estate and transfer taxes, see 
chapter 83.100 RCW. 


11.62.005 Definitions. As used in this chapter, the fol- 
lowing terms shall have the meanings indicated. 

(1) "Personal property" shall include any tangible per- 
sonal property, any instrument evidencing a debt, obligation, 
stock, chose in action, license or ownership, any debt or any 
other intangible property. 

(2)(a) "Successor" and "successors" shall mean (subject 
to subsection (2)(b) of this section): 

(i) That person or those persons who are entitled to the 
claimed property pursuant to the terms and provisions of the 
last will and testament of the decedent or by virtue of the laws 
of intestate succession contained in this title; and/or 

(ii) The surviving spouse or surviving domestic partner 
of the decedent to the extent that the surviving spouse or sur- 
viving domestic partner is entitled to the property claimed as 
his or her undivided one-half interest in the community prop- 
erty of said spouse or said domestic partner and the decedent; 
and/or 

(iii) The department of social and health services, to the 
extent of funds expended or paid, in the case of claims pro- 
vided under RCW 43.20B.080; and/or 

(iv) This state, in the case of escheat property. 

(b) Any person claiming to be a successor solely by rea- 
son of being a creditor of the decedent or of the decedent's 
estate, except for the state as set forth in (a)(iii) and (iv) of 
this subsection, shall be excluded from the definition of "suc- 
cessor". 

(3) "Person" shall mean any individual or organization, 
specifically including but not limited to a bank, credit union, 
brokerage firm or stock transfer agent, corporation, govern- 
ment or governmental subdivision or agency, business trust, 
estate, trust, partnership or association, two or more persons 
having a joint or common interest, or any other legal or com- 
mercial entity. [2008 c 6 § 922; 2006 c 360 § 15; 1994 c 21 
§ 1; 1988 c 64 § 24; 1977 ex.s. c 234 § 29.] 


Part headings not law—Severability—2008 c 6: See RCW 26.60.900 
and 26.60.901. 


Clarification of laws—Enforceability of act—Severability—2006 c 
360: See notes following RCW 11.108.070. 
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Legislative confirmation of effect of 1994 c 21: RCW 43.20B.090. 


Additional notes found at www.leg.wa.gov 


11.62.010 Disposition of personal property, debts by 
affidavit, proof of death—Contents of affidavit—Proce- 
dure—Securities. (1) At any time after forty days from the 
date of a decedent's death, any person who is indebted to or 
who has possession of any personal property belonging to the 
decedent or to the decedent and his or her surviving spouse or 
surviving domestic partner as a community, which debt or 
personal property is an asset which is subject to probate, shall 
pay such indebtedness or deliver such personal property, or 
so much of either as is claimed, to a person claiming to be a 
successor of the decedent upon receipt of proof of death and 
of an affidavit made by said person which meets the require- 
ments of subsection (2) of this section. 

(2) An affidavit which is to be made pursuant to this sec- 
tion shall state: 

(a) The claiming successor's name and address, and that 
the claiming successor is a "successor" as defined in RCW 
11.62.005; 

(b) That the decedent was a resident of the state of Wash- 
ington on the date of his or her death; 

(c) That the value of the decedent's entire estate subject 
to probate, not including the surviving spouse's or surviving 
domestic partner's community property interest in any assets 
which are subject to probate in the decedent's estate, wher- 
ever located, less liens and encumbrances, does not exceed 
one hundred thousand dollars; 

(d) That forty days have elapsed since the death of the 
decedent; 

(e) That no application or petition for the appointment of 
a personal representative is pending or has been granted in 
any jurisdiction; 

(f) That all debts of the decedent including funeral and 
burial expenses have been paid or provided for; 

(g) A description of the personal property and the portion 
thereof claimed, together with a statement that such personal 
property is subject to probate; 

(h) That the claiming successor has given written notice, 
either by personal service or by mail, identifying his or her 
claim, and describing the property claimed, to all other suc- 
cessors of the decedent, and that at least ten days have 
elapsed since the service or mailing of such notice; and 

(i) That the claiming successor is either personally enti- 
tled to full payment or delivery of the property claimed or is 
entitled to full payment or delivery thereof on the behalf and 
with the written authority of all other successors who have an 
interest therein. 

(3) A transfer agent of any security shall change the reg- 
istered ownership of the security claimed from the decedent 
to the person claiming to be the successor with respect to 
such security upon the presentation of proof of death and of 
an affidavit made by such person which meets the require- 
ments of subsection (2) of this section. Any governmental 
agency required to issue certificates of ownership or of 
license registration to personal property shall issue a new cer- 
tificate of ownership or of license registration to a person 
claiming to be a successor of the decedent upon receipt of 
proof of death and of an affidavit made by such person which 
meets the requirements of subsection (2) of this section. 
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(4) No release from any Washington state or local taxing 
authority may be required before any assets or debts are paid 
or delivered to a successor of a decedent as required under 
this section. 


(5) A copy of the affidavit, including the decedent's 
social security number, shall be mailed to the state of Wash- 
ington, department of social and health services, office of 
financial recovery. [2008 c 6 § 923; 2006 c 360 § 16; 1995 
Ist sp.s. c 18 § 60; 1993 c 291 § 1. Prior: 1988 c 64 § 25; 1988 
c 29 § 2; 1987 c 157 § 1; 1977 ex.s. c 234 § 11; 1974 ex.s. c 
117 § 4] 


Part headings not law—Severability—2008 c 6: See RCW 26.60.900 
and 26.60.901. 


Clarification of laws—Enforceability of act—Severability—2006 c 
360: See notes following RCW 11.108.070. 


Additional notes found at www.leg.wa.gov 


11.62.020 Effect of affidavit and proof of death—Dis- 
charge and release of transferor—Refusal to pay or 
deliver—Procedure—False affidavit—Conflicting affida- 
vits—Accountability. The person paying, delivering, trans- 
ferring, or issuing personal property pursuant to RCW 
11.62.010 is discharged and released to the same extent as if 
such person has dealt with a personal representative of the 
decedent, unless at the time of such payment, delivery, trans- 
fer, or issuance, such person had actual knowledge of the fal- 
sity of any statement which is required by RCW 11.62.010(2) 
as now or hereafter amended to be contained in the succes- 
sor's affidavit. Such person is not required to see to the appli- 
cation of the personal property, or to inquire into the truth of 
any matter specified in RCW 11.62.010 (1) or (2), or into the 
payment of any estate tax liability. 


An organization shall not be deemed to have actual 
knowledge of the falsity of any statement contained in an 
affidavit made pursuant to RCW 11.62.010(2) as now or 
hereafter amended until such time as said knowledge shall 
have been brought to the personal attention of the individual 
making the transfer, delivery, payment, or issuance of the 
personal property claimed under RCW 11.62.010 as now or 
hereafter amended. 


If any person to whom an affidavit and proof of death is 
delivered refuses to pay, deliver, or transfer any personal 
property, it may be recovered or its payment, delivery, trans- 
fer, or issuance compelled upon proof of their right in a pro- 
ceeding brought for the purpose by or on behalf of the per- 
sons entitled thereto. If more than one affidavit is delivered 
with reference to the same personal property, the person to 
whom an affidavit is delivered may pay, deliver, transfer, or 
issue any personal property in response to the first affidavit 
received, provided that proof of death has also been received, 
or alternately implead such property into court for payment 
over to the person entitled thereto. Any person to whom pay- 
ment, delivery, transfer, or issuance of personal property is 
made pursuant to RCW 11.62.010 as now or hereafter 
amended is answerable and accountable therefor to any per- 
sonal representative of the estate of the decedent or to any 
other person having a superior right thereto. [1990 c 180 § 4; 
1977 ex.s. c 234 § 12; 1974 ex.s. c 117 § 5.] 


Additional notes found at www.leg.wa.gov 
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11.62.030 Payment to surviving spouse or surviving 
domestic partner of moneys on deposit of deceased credit 
union member—Limitation—A ffidavit—Accounting to 
personal representative. On the death of any member of 
any credit union organized under chapter 31.12 RCW or fed- 
eral law, such credit union may pay to the surviving spouse or 
surviving domestic partner the moneys of such member on 
deposit to the credit of said deceased member, including 
moneys deposited as shares in said credit union, in cases 
where the amount of deposit does not exceed the sum of one 
thousand dollars, upon receipt of an affidavit from the surviv- 
ing spouse or surviving domestic partner to the effect that the 
member died and no executor or administrator has been 
appointed for the member's estate, and the member had on 
deposit in said credit union money not exceeding the sum of 
one thousand dollars. The payment of such deposit made in 
good faith to the spouse or the domestic partner making the 
affidavit shall be a full acquittance and release of the credit 
union for the amount of the deposit so paid. 

No probate proceeding shall be necessary to establish the 
right of said surviving spouse to withdraw said deposits upon 
the filing of said affidavit: PROVIDED, That whenever a 
personal representative is appointed in an estate where a 
withdrawal of deposits has been had in compliance with this 
section, the spouse so withdrawing said deposits shall 
account for the same to the personal representative. The 
credit union may also pay out the moneys on deposit to the 
credit of the deceased upon presentation of an affidavit as 
provided in RCW 11.62.010, as now or hereafter amended. 
[2008 c 6 § 924; 1980 c 41 § 10.] 

Part headings not law—Severability—2008 c 6: See RCW 26.60.900 
and 26.60.901. 


Additional notes found at www.leg.wa.gov 


Chapter 11.64 RCW 


PARTNERSHIP PROPERTY 

Sections 

11.64.002 Inventory—Appraisement. 

11.64.008 Surviving partner may continue in possession. 

11.64.016 Security may be required. 

11.64.022 Failure to furnish inventory, list liabilities, permit appraisal, 
etc.—Show cause—Contempt of court—Receiver. 

11.64.030 Surviving partner or partners may purchase deceased's inter- 
est—Valuation—Conditions of sale—Protection against 
partnership liabilities. 

11.64.040 Surviving partner may operate under agreement with estate— 


Termination. 


11.64.002 Inventory—Appraisement. Within three 
months after receiving written request from the personal rep- 
resentative the surviving partner or partners of the partner- 
ship shall furnish the personal representative with a verified 
inventory of the assets of the partnership. The inventory shall 
state the value of the assets as shown by the books of the part- 
nership and list the liabilities of the partnership. At the 
request of the personal representative, the surviving partner 
or partners shall permit the assets of the partnership to be 
appraised, which appraisal shall include the value of the 
assets of the partnership and a list of the liabilities. [1977 
ex.s. c 234 § 13; 1965 c 145 § 11.64.002. Prior: 1951 c 197 § 
1; prior: (i) 1917 c 156 § 88; RRS § 1458. (ii) 1917 c 156 § 
91; RRS § 1461.] 
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Inventory of estate to identify decedent's share in partnership: RCW 
11.44.015(1)(). 


Additional notes found at www.leg.wa.gov 


11.64.008 Surviving partner may continue in posses- 
sion. The surviving partner or partners may continue in pos- 
session of the partnership estate, pay its debts, and settle its 
business, and shall account to the personal representative of 
the decedent and shall pay over such balances as may, from 
time to time, be payable to him or her. [2010 c 8 § 2054; 
1977 ex.s. c 234 § 14; 1965 c 145 § 11.64.008. Prior: 1951 c 
197 § 2.] 


Additional notes found at www.leg.wa.gov 


11.64.016 Security may be required. If the surviving 
partner or partners commit waste, or if it appears to the court 
that it is for the best interest of the estate of the decedent, such 
court may, after a hearing, order the surviving partner or part- 
ners to give security for the faithful settlement of the partner- 
ship affairs and the payment to the personal representative of 
any amount due the estate. [1977 ex.s. c 234 § 15; 1965 c 145 
§ 11.64.016. Prior: 1951 c 197 § 3.] 


Additional notes found at www.leg.wa.gov 


11.64.022 Failure to furnish inventory, list liabilities, 
permit appraisal, etc.—Show cause—Contempt of 
court—Receiver. If the surviving partner or partners fail or 
refuse to furnish an inventory or list of liabilities, to permit an 
appraisal, or to account to the personal representative, or to 
furnish a bond when required pursuant to RCW 11.64.016, 
the court shall order a citation to issue requiring the surviving 
partner or partners to appear and show cause why they have 
not furnished an inventory list of liabilities, or permitted an 
appraisal or why they should not account to the personal rep- 
resentative or file a bond. The citation shall be served not less 
than ten days before the return day designated therein, or 
such shorter period as the court upon a showing of good 
cause deems appropriate. If the surviving partner or partners 
neglect or refuse to file an inventory or list of liabilities, or to 
permit an appraisal, or fail to account to the court or to file a 
bond, after they have been directed to do so, they may be pun- 
ished for a contempt of court as provided in chapter 7.21 
RCW. Where the surviving partner or partners fail to file a 
bond after being ordered to do so by the court, the court may 
also appoint a receiver of the partnership estate under chapter 
7.60 RCW, and may order the costs and expenses of the pro- 
ceedings to be paid out of the partnership estate or out of the 
estate of the decedent, or by the surviving partner or partners 
personally, or partly by each of the parties. [2004 c 165 § 39; 
1989 c 373 § 15; 1977 ex.s. c 234 § 16; 1965 c 145 § 
11.64.022. Prior: 1951 c 197 § 4.] 

Purpose—Captions not law—2004 c 165: See notes following RCW 
7.60.005. 


Additional notes found at www.leg.wa.gov 


11.64.030 Surviving partner or partners may pur- 
chase deceased's interest—Valuation—Conditions of 
sale—Protection against partnership liabilities. The sur- 
viving partner or the surviving partners jointly, shall have the 
right at any time to petition the court to purchase the interests 
of a deceased partner in the partnership. Upon a hearing pur- 
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suant to such petition the court shall, in such manner as it sees 
fit, determine and by order fix the value of the interest of the 
deceased partner over and above all partnership debts and 
obligations, the price, terms, and conditions of such sale and 
the period of time during which the surviving partner or part- 
ners shall have the prior right to purchase the interest of the 
deceased partner. If any such surviving partner be also the 
personal representative of the estate of the deceased partner, 
such fact shall not affect his or her right to purchase, or to join 
with the other surviving partners to purchase such interest in 
the manner hereinbefore provided. 

The court shall make such orders in connection with 
such sale as it deems proper or necessary to protect the estate 
of the deceased against any liability for partnership debts or 
obligations. [2010 c 8 § 2055; 1977 ex.s. c 234 § 17; 1965 c 
145 § 11.64.030. Prior: 1951 c 197 § 5; prior: 1917 c 156 § 
89; 1859 p 186 §§ 120-130; 1854 p 274 §§ 46-53; RRS § 
1459.] 


Additional notes found at www.leg.wa.gov 


11.64.040 Surviving partner may operate under 
agreement with estate—Termination. The court may, in 
instances where it is deemed advisable, authorize and direct 
the personal representative of the estate of a deceased partner 
to enter into an agreement with the surviving partner or part- 
ners under which the surviving partner or partners may con- 
tinue to operate any going business of the former partnership 
until the further order of the court. The court may, in its dis- 
cretion, revoke such authority and direction and thereby ter- 
minate such agreement at any time by further order, entered 
upon the application of the personal representative or the sur- 
viving partner or partners or any interested person or on its 
own motion. [1965 c 145 § 11.64.040. Prior: 1951 c 197 § 6; 
prior: 1917 c 156 § 90; 1859 p 186 §§ 120-130; 1854 p 274 
§§ 46-53; RRS § 1460.] 


Chapter 11.66 RCW 
SOCIAL SECURITY BENEFITS 


Sections 

11.66.010 Social security benefits—Payment to survivors or department 
of social and health services—Effect. 

11.66.900  Construction—Chapter applicable to state registered domestic 


partnerships—2009 c 521. 


11.66.010 Social security benefits—Payment to sur- 
vivors or department of social and health services— 
Effect. (1) If not less than thirty days after the death of an 
individual entitled at the time of death to a monthly benefit or 
benefits under Title II of the social security act, all or part of 
the amount of such benefit or benefits, not in excess of one 
thousand dollars, is paid by the United States to (a) the sur- 
viving spouse, (b) one or more of the deceased's children, or 
descendants of his or her deceased children, (c) the secretary 
of social and health services if the decedent was a resident of 
a state institution at the date of death and liable for the cost of 
his or her care in an amount at least as large as the amount of 
such benefits, (d) the deceased's father or mother, or (e) the 
deceased's brother or sister, preference being given in the 
order named if more than one request for payment shall have 
been made by or for such individuals, such payment shall be 
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deemed to be a payment to the legal representative of the 
decedent and shall constitute a full discharge and release 
from any further claim for such payment to the same extent as 
if such payment had been made to an executor or administra- 
tor of the decedent's estate. 

(2) The provisions of subsection (1) of this section shall 
apply only if an affidavit has been made and filed with the 
United States department of health, education, and welfare by 
the surviving spouse or other relative by whom or on whose 
behalf request for payment is made and such affidavit shows 
(a) the date of death of the deceased, (b) the relationship of 
the affiant to the deceased, (c) that no executor or administra- 
tor for the deceased has qualified or been appointed, nor to 
the affiant's knowledge is administration of the deceased's 
estate contemplated, and (d) that, to the affiant's knowledge, 
there exists at the time of the filing of such affidavit, no rela- 
tive of a closer degree of kindred to the deceased than the 
affiant: PROVIDED, That the affidavit filed by the secretary 
of social and health services shall meet the requirements of 
(a) and (c) of this subsection and, in addition, show that the 
decedent left no known surviving spouse or children and died 
while a resident of a state institution at the date of death and 
liable for the cost of his or her care in an amount at least as 
large as the amount of such benefits. [2010 c 8 § 2056; 1979 
c 141 § 12; 1967 c 175 § 2.] 


Disposition of property of deceased inmate of state institution: RCW 
11.08.101, 11.08.111, 11.08.120. 


Additional notes found at www.leg.wa.gov 


11.66.900 Construction—Chapter applicable to state 
registered domestic partnerships—2009 c 521. For the 
purposes of this chapter, the terms spouse, marriage, marital, 
husband, wife, widow, widower, next of kin, and family shall 
be interpreted as applying equally to state registered domestic 
partnerships or individuals in state registered domestic part- 
nerships as well as to marital relationships and married per- 
sons, and references to dissolution of marriage shall apply 
equally to state registered domestic partnerships that have 
been terminated, dissolved, or invalidated, to the extent that 
such interpretation does not conflict with federal law. Where 
necessary to implement chapter 521, Laws of 2009, gender- 
specific terms such as husband and wife used in any statute, 
rule, or other law shall be construed to be gender neutral, and 
applicable to individuals in state registered domestic partner- 
ships. [2009 c 521 § 33.] 


Chapter 11.68 RCW 
SETTLEMENT OF ESTATES WITHOUT 


ADMINISTRATION 

Sections 

11.68.011 Settlement without court intervention—Petition—Condi- 
tions—Exceptions. 

11.68.021 Hearing on petition for nonintervention powers. 

11.68.041 Petition for nonintervention powers—Notice requirements— 
Exceptions. 

11.68.050 Objections to granting of nonintervention powers—Restric- 
tions. 

11.68.060 Death, resignation, or disablement of personal representa- 
tive—Successor to administer nonintervention powers— 
Petition. 

11.68.065 Report of affairs of estate—Petition by beneficiary—Filing— 


Notice—Hearing—Other accounting and information. 
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11.68.070 Procedure when personal representative recreant to trust or 
subject to removal. 

Vacation or restriction of nonintervention powers following 
insolvency—Notice—Determinations affecting prior grants 
of nonintervention powers upon petition—Endorsement on 
prior orders. 

Powers of personal representative under nonintervention 
will—Scope—Relief from duties, restrictions, liabilities by 
will. 

Co-personal representatives—Powers. 

Closing of estate—Alternative decrees—Notice—Hearing— 
Fees. 

Declaration of completion of probate—Contents—Notice 
Discharge of personal representative—Waiver of notice. 

Final distribution upon declaration and notice of filing of dec- 
laration of completion of probate—Special powers of per- 
sonal representative—Discharge from liability. 

Declaration of completion of probate—Special powers of per- 
sonal representative to hold reserve and deal with taxing 
authorities—Notice of filing of declaration—Discharge 
from liability. 

Nonintervention powers not deemed waived by obtaining 
order or decree. 

Construction—Chapter applicable to state registered domestic 
partnerships—2009 c 521. 


11.68.080 


11.68.090 


11.68.095 
11.68.100 


11.68.110 
11.68.112 


11.68.114 


11.68.120 
11.68.900 


11.68.011 Settlement without court intervention— 
Petition—Conditions—Exceptions. (1) A personal repre- 
sentative may petition the court for nonintervention powers, 
whether the decedent died testate or intestate. 

(2) Unless the decedent has specified in the decedent's 
will, if any, that the court not grant nonintervention powers to 
the personal representative, the court shall grant noninterven- 
tion powers to a personal representative who petitions for the 
powers if the court determines that the decedent's estate is 
solvent, taking into account probate and nonprobate assets, 
and that: 

(a) The petitioning personal representative was named in 
the decedent's probated will as the personal representative; 

(b) The decedent died intestate, the petitioning personal 
representative is the decedent's surviving spouse or surviving 
domestic partner, the decedent's estate is composed of com- 
munity property only, and the decedent had no issue: (i) Who 
is living or in gestation on the date of the petition; (11) whose 
identity is reasonably ascertainable on the date of the peti- 
tion; and (iii) who is not also the issue of the petitioning 
spouse or petitioning domestic partner; or 

(c) The personal representative was not a creditor of the 
decedent at the time of the decedent's death and the adminis- 
tration and settlement of the decedent's will or estate with 
nonintervention powers would be in the best interests of the 
decedent's beneficiaries and creditors. However, the adminis- 
tration and settlement of the decedent's will or estate with 
nonintervention powers will be presumed to be in the benefi- 
ciaries' and creditors’ best interest until a person entitled to 
notice under RCW 11.68.041 rebuts that presumption by 
coming forward with evidence that the grant of noninterven- 
tion powers would not be in the beneficiaries' or creditors' 
best interests. 

(3) The court may base its findings of facts necessary for 
the grant of nonintervention powers on: (a) Statements of 
witnesses appearing before the court; (b) representations con- 
tained in a verified petition for nonintervention powers, in an 
inventory made and returned upon oath into the court, or in an 
affidavit filed with the court; or (c) other proof submitted to 
the court. [2008 c 6 § 925; 1997 c 252 § 59.] 


Part headings not law—Severability—2008 c 6: See RCW 26.60.900 
and 26.60.901. 
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Additional notes found at www.leg.wa.gov 


11.68.021 Hearing on petition for nonintervention 
powers. A hearing on a petition for nonintervention powers 
may be held at the time of the appointment of the personal 
representative or at any later time. [1997 c 252 § 60.] 


Additional notes found at www.leg.wa.gov 


11.68.041 Petition for nonintervention powers— 
Notice requirements—Exceptions. (1) Advance notice of 
the hearing on a petition for nonintervention powers referred 
to in RCW 11.68.011 is not required in those circumstances 
in which the court is required to grant nonintervention pow- 
ers under RCW 11.68.011(2) (a) and (b). 

(2) In all other cases, if the petitioner wishes to obtain 
nonintervention powers, the personal representative shall 
give notice of the petitioner's intention to apply to the court 
for nonintervention powers to all heirs, all beneficiaries of a 
gift under the decedent's will, and all persons who have 
requested, and who are entitled to, notice under RCW 
11.28.240, except that: 

(a) A person is not entitled to notice if the person has, in 
writing, either waived notice of the hearing or consented to 
the grant of nonintervention powers; and 

(b) An heir who is not also a beneficiary of a gift under a 
will is not entitled to notice if the will has been probated and 
the time for contesting the validity of the will has expired. 

(3) The notice required by this section must be either 
personally served or sent by regular mail at least ten days 
before the date of the hearing, and proof of mailing of the 
notice must be by affidavit filed in the cause. The notice must 
contain the decedent's name, the probate cause number, the 
name and address of the personal representative, and must 
state in substance as follows: 

(a) The personal representative has petitioned the supe- 


rior court of the state of Washington for..... county, for the 
entry of an order granting nonintervention powers and a hear- 
ing on that petition will be held on..... ,the..... day of 
arin ,....,at..... o'clock, . . M.; 


(b) The petition for an order granting nonintervention 
powers has been filed with the court; 

(c) Following the entry by the court of an order granting 
nonintervention powers, the personal representative is enti- 
tled to administer and close the decedent's estate without fur- 
ther court intervention or supervision; and 

(d) A person entitled to notice has the right to appear at 
the time of the hearing on the petition for an order granting 
nonintervention powers and to object to the granting of non- 
intervention powers to the personal representative. 

(4) If notice is not required, or all persons entitled to 
notice have either waived notice of the hearing or consented 
to the entry of an order granting nonintervention powers as 
provided in this section, the court may hear the petition for an 
order granting nonintervention powers at any time. [1997 c 
252 § 61.] 


Additional notes found at www.leg.wa.gov 


11.68.050 Objections to granting of nonintervention 
powers—Restrictions. (1) If at the time set for the hearing 
upon a petition for nonintervention powers, any person enti- 
tled to notice of the hearing on the petition under RCW 
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11.68.041 shall appear and object to the granting of noninter- 
vention powers to the personal representative of the estate, 
the court shall consider the objections, if any, in connection 
with its determination under RCW 11.68.011(2)(c) of 
whether a grant of nonintervention powers would be in the 
best interests of the decedent's beneficiaries. 

(2) The nonintervention powers of a personal representa- 
tive may not be restricted at a hearing on a petition for nonin- 
tervention powers in which the court is required to grant non- 
intervention powers under RCW 11.68.011(2) (a) and (b), 
unless a will specifies that the nonintervention powers of a 
personal representative may be restricted when the powers 
are initially granted. In all other cases, including without lim- 
itation any hearing on a petition that alleges that the personal 
representative has breached its duties to the beneficiaries of 
the estate, the court may restrict the powers of the personal 
representative in such manner as the court determines to be in 
the best interests of the decedent's beneficiaries. [1997 c 252 
§ 62; 1977 ex.s. c 234 § 21; 1974 ex.s. c 117 § 17.] 


Additional notes found at www.leg.wa.gov 


11.68.060 Death, resignation, or disablement of per- 
sonal representative—Successor to administer noninter- 
vention powers—Petition. If any personal representative of 
the estate of the decedent dies, resigns, or otherwise becomes 
disabled from any cause from acting as the nonintervention 
personal representative, the successor personal representa- 
tive, or a person who has petitioned to be appointed as a suc- 
cessor personal representative, may petition the court for 
nonintervention powers, and the court shall act, in accor- 
dance with RCW 11.68.011 through 11.68.041 and 
11.68.050. [1997 c 252 § 63; 1977 ex.s. c 234 § 22; 1974 
ex.s.c 117 § 18.] 


Additional notes found at www.leg.wa.gov 


11.68.065 Report of affairs of estate—Petition by 
beneficiary—Filing—Notice—Hearing—Other account- 
ing and information. A beneficiary whose interest in an 
estate has not been fully paid or distributed may petition the 
court for an order directing the personal representative to 
deliver a report of the affairs of the estate signed and verified 
by the personal representative. The petition may be filed at 
any time after one year from the day on which the report was 
last delivered, or, if none, then one year after the order 
appointing the personal representative. Upon hearing of the 
petition after due notice as required in RCW 11.96A.110, the 
court may, for good cause shown, order the personal repre- 
sentative to deliver to the petitioner the report for any period 
not covered by a previous report. The report for the period 
shall include such of the following as the court may order: A 
description of the amount and nature of all property, real and 
personal, that has come into the hands of the personal repre- 
sentative; a statement of all property collected and paid out or 
distributed by the personal representative; a statement of 
claims filed and allowed against the estate and those rejected; 
any estate, inheritance, or fiduciary income tax returns filed 
by the personal representative; and such other information as 
the order may require. This subsection does not limit any 
power the court might otherwise have at any time during the 
administration of the estate to require the personal represen- 
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tative to account or furnish other information to any person 
interested in the estate. [1999 c 42 § 614; 1997 c 252 § 64.] 


Additional notes found at www.leg.wa.gov 


11.68.070 Procedure when personal representative 
recreant to trust or subject to removal. If any personal 
representative who has been granted nonintervention powers 
fails to execute his or her trust faithfully or is subject to 
removal for any reason specified in RCW 11.28.250 as now 
or hereafter amended, upon petition of any unpaid creditor of 
the estate who has filed a claim or any heir, devisee, legatee, 
or of any person on behalf of any incompetent heir, devisee, 
or legatee, such petition being supported by affidavit which 
makes a prima facie showing of cause for removal or restric- 
tion of powers, the court shall cite such personal representa- 
tive to appear before it, and if, upon hearing of the petition it 
appears that said personal representative has not faithfully 
discharged said trust or is subject to removal for any reason 
specified in RCW 11.28.250 as now or hereafter amended, 
then, in the discretion of the court the powers of the personal 
representative may be restricted or the personal representa- 
tive may be removed and a successor appointed. In the event 
the court shall restrict the powers of the personal representa- 
tive in any manner, it shall endorse the words "Powers 
restricted" upon the original order of solvency together with 
the date of said endorsement, and in all such cases the cost of 
the citation, hearing, and reasonable attorney's fees may be 
awarded as the court determines. [2010 c 8 § 2057; 1977 
ex.s. c 234 § 23; 1974 ex.s. c 117 § 19.] 


Additional notes found at www.leg.wa.gov 


11.68.080 Vacation or restriction of nonintervention 
powers following insolvency—Notice—Determinations 
affecting prior grants of nonintervention powers upon 
petition—Endorsement on prior orders. (1) Within ten 
days after the personal representative has received from 
alleged creditors under chapter 11.40 RCW claims that have 
an aggregate face value that, when added to the other debts 
and to the taxes and expenses of greater priority under appli- 
cable law, would appear to cause the estate to be insolvent, 
the personal representative shall notify in writing all benefi- 
ciaries under the decedent's will and, if any of the decedent's 
property will pass according to the laws of intestate succes- 
sion, all heirs, together with any unpaid creditors, other than 
a creditor whose claim is then barred under chapter 11.40 
RCW or the otherwise applicable statute of limitations, that 
the estate might be insolvent. The personal representative 
shall file a copy of the written notice with the court. 

(2) Within ten days after an estate becomes insolvent, the 
personal representative shall petition under RCW 
11.96A.080 for a determination of whether the court should 
reaffirm, rescind, or restrict in whole or in part any prior grant 
of nonintervention powers. Notice of the hearing must be 
given in accordance with RCW 11.96A.110. 

(3) If, upon a petition under RCW 11.96A.080 of any 
personal representative, beneficiary under the decedent's 
will, heir if any of the decedent's property passes according to 
the laws of intestate succession, or any unpaid creditor with a 
claim that has been accepted or judicially determined to be 
enforceable, the court determines that the decedent's estate is 
insolvent, the court shall reaffirm, rescind, or restrict in 


[Title 11 RCW—page 57] 


11.68.090 


whole or in part any prior grant of nonintervention powers to 
the extent necessary to protect the best interests of the bene- 
ficiaries and creditors of the estate. 

(4) If the court rescinds or restricts a prior grant of non- 
intervention powers, the court shall endorse the term "powers 
rescinded" or "powers restricted" upon the prior order 
together with the date of the endorsement. [1999 c 42 § 615; 
1997 c 252 § 65; 1977 ex.s. c 234 § 24; 1974 ex.s. c 117 § 20.] 


Additional notes found at www.leg.wa.gov 


11.68.090 Powers of personal representative under 
nonintervention will—Scope—Relief from duties, restric- 
tions, liabilities by will. (1) Any personal representative act- 
ing under nonintervention powers may borrow money on the 
general credit of the estate and may mortgage, encumber, 
lease, sell, exchange, convey, and otherwise have the same 
powers, and be subject to the same limitations of liability, 
that a trustee has under chapters 11.98, 11.100, and 11.102 
RCW with regard to the assets of the estate, both real and per- 
sonal, all without an order of court and without notice, 
approval, or confirmation, and in all other respects administer 
and settle the estate of the decedent without intervention of 
court. Except as otherwise specifically provided in this title 
or by order of court, a personal representative acting under 
nonintervention powers may exercise the powers granted to a 
personal representative under chapter 11.76 RCW but is not 
obligated to comply with the duties imposed on personal rep- 
resentatives by that chapter. A party to such a transaction and 
the party's successors in interest are entitled to have it conclu- 
sively presumed that the transaction is necessary for the 
administration of the decedent's estate. 

(2) Except as otherwise provided in chapter 11.108 
RCW or elsewhere in order to preserve a marital deduction 
from estate taxes, a testator may by a will relieve the personal 
representative from any or all of the duties, restrictions, and 
liabilities imposed: Under common law; by chapters 11.54, 
11.56, 11.100, 11.102, and 11.104A RCW; or by RCW 
11.28.270 and 11.28.280, 11.68.095, and 11.98.070. In addi- 
tion, a testator may likewise alter or deny any or all of the 
privileges and powers conferred by this title, and may add 
duties, restrictions, liabilities, privileges, or powers to those 
imposed or granted by this title. If any common law or any 
statute referenced earlier in this subsection is in conflict with 
a will, the will controls whether or not specific reference is 
made in the will to this section. However, notwithstanding 
the rest of this subsection, a personal representative may not 
be relieved of the duty to act in good faith and with honest 
judgment. [2011 c 327 § 3; 2003 c 254 § 3; 1997 c 252 § 66; 
1988 c 29 § 3; 1985 c 30 § 7. Prior: 1984 c 149 § 10; 1974 
ex.s. c 117 § 21.] 

Application—Effective date—2011 c 327: See notes following RCW 
11.103.020. 

Short title—Application—Purpose—Severability—1985 c 30:See 
RCW 11.02.900 through 11.02.903. 
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11.68.095 Co-personal representatives—Powers. All 
of the provisions of RCW 11.98.016 regarding the exercise of 
powers by co-trustees of a trust shall apply to the co-personal 
representatives of an estate in which the co-personal repre- 
sentatives have been granted nonintervention powers, as if, 
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for purposes of the interpretation of that law, co-personal rep- 
resentatives were co-trustees and an estate were a trust. 
[1997 c 252 § 67.] 


Additional notes found at www.leg.wa.gov 


11.68.100 Closing of estate—Alternative decrees— 
Notice—Hearing—Fees. (1) When the estate is ready to be 
closed, the court, upon application by the personal represen- 
tative who has nonintervention powers, shall have the author- 
ity and it shall be its duty, to make and cause to be entered a 
decree which either: 

(a) Finds and adjudges that all approved claims of the 
decedent have been paid, finds and adjudges the heirs of the 
decedent or those persons entitled to take under his or her 
will, and distributes the property of the decedent to the per- 
sons entitled thereto; or 

(b) Approves the accounting of the personal representa- 
tive and settles the estate of the decedent in the manner pro- 
vided for in the administration of those estates in which the 
personal representative has not acquired nonintervention 
powers. 

(2) Either decree provided for in this section shall be 
made after notice given as provided for in the settlement of 
estates by a personal representative who has not acquired 
nonintervention powers. The petition for either decree pro- 
vided for in this section shall state the fees paid or proposed 
to be paid to the personal representative, his or her attorneys, 
accountants, and appraisers, and any heir, devisee, or legatee 
whose interest in the assets of a decedent's estate would be 
reduced by the payment of said fees shall receive a copy of 
said petition with the notice of hearing thereon; at the request 
of the personal representative or any said heir, devisee, or 
legatee, the court shall, at the time of the hearing on either 
petition, determine the reasonableness of said fees. The court 
shall take into consideration all criteria forming the basis for 
the determination of the amount of such fees as contained in 
the code of professional responsibility; in determining the 
reasonableness of the fees charged by any personal represen- 
tative, accountants, and appraisers the court shall take into 
consideration the criteria forming the basis for the determina- 
tion of attorney's fees, to the extent applicable, and any other 
factors which the court determines to be relevant in the deter- 
mination of the amount of fees to be paid to such personal 
representative. [2010 c 8 § 2058; 1977 ex.s. c 234 § 25; 1974 
ex.s. c 117 § 22.] 


Additional notes found at www.leg.wa.gov 


11.68.110 Declaration of completion of probate— 
Contents—Notice—Discharge of personal representa- 
tive—Waiver of notice. (1) Ifa personal representative who 
has acquired nonintervention powers does not apply to the 
court for either of the final decrees provided for in RCW 
11.68.100 as now or hereafter amended, the personal repre- 
sentative shall, when the administration of the estate has been 
completed, file a declaration that must state as follows: 

(a) The date of the decedent's death and the decedent's 
residence at the time of death; 

(b) Whether or not the decedent died testate or intestate; 

(c) If the decedent died testate, the date of the decedent's 
last will and testament and the date of the order probating the 
will; 
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(d) That each creditor's claim which was justly due and 
properly presented as required by law has been paid or other- 
wise disposed of by agreement with the creditor, and that the 
amount of estate taxes due as the result of the decedent's 
death has been determined, settled, and paid; 


(e) That the personal representative has completed the 
administration of the decedent's estate without court inter- 
vention, and the estate is ready to be closed; 


(f) If the decedent died intestate, the names, addresses (if 
known), and relationship of each heir of the decedent, 
together with the distributive share of each heir; and 

(g) The amount of fees paid or to be paid to each of the 
following: (i) Personal representative or representatives; (11) 
lawyer or lawyers; (iil) appraiser or appraisers; and (iv) 
accountant or accountants; and that the personal representa- 
tive believes the fees to be reasonable and does not intend to 
obtain court approval of the amount of the fees or to submit 
an estate accounting to the court for approval. 

(2) Subject to the requirement of notice as provided in 
this section, unless an heir, devisee, or legatee of a decedent 
petitions the court either for an order requiring the personal 
representative to obtain court approval of the amount of fees 
paid or to be paid to the personal representative, lawyers, 
appraisers, or accountants, or for an order requiring an 
accounting, or both, within thirty days from the date of filing 
a declaration of completion of probate, the personal represen- 
tative will be automatically discharged without further order 
of the court and the representative's powers will cease thirty 
days after the filing of the declaration of completion of pro- 
bate, and the declaration of completion of probate shall, at 
that time, be the equivalent of the entry of a decree of distri- 
bution in accordance with chapter 11.76 RCW for all legal 
intents and purposes. 

(3) Within five days of the date of the filing of the decla- 
ration of completion, the personal representative or the per- 
sonal representative's lawyer shall mail a copy of the declara- 
tion of completion to each heir, legatee, or devisee of the 
decedent, who: (a) Has not waived notice of the filing, in 
writing, filed in the cause; and (b) either has not received the 
full amount of the distribution to which the heir, legatee, or 
devisee is entitled or has a property right that might be 
affected adversely by the discharge of the personal represen- 
tative under this section, together with a notice which shall be 
substantially as follows: 


CAPTION NOTICE OF FILING OF 
OF DECLARATION OF COMPLETION 
CASE OF PROBATE 


NOTICE IS GIVEN that the attached Declaration of 
Completion of Probate was filed by the undersigned in 
the above-entitled court on the .... day of ...... 5 
(year) ....; unless you shall file a petition in the above-enti- 
tled court requesting the court to approve the reasonable- 
ness of the fees, or for an accounting, or both, and serve a 
copy thereof upon the personal representative or the per- 
sonal representative's lawyer, within thirty days after the 
date of the filing, 
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the amount of fees paid or to be paid will be deemed rea- 
sonable, the acts of the personal representative will be 
deemed approved, the personal representative will be auto- 
matically discharged without further order of the court, and 
the Declaration of Completion of Probate will be final and 
deemed the equivalent of a Decree of Distribution entered 
under chapter 11.76 RCW. 

If you file and serve a petition within the period speci- 
fied, the undersigned will request the court to fix a time and 
place for the hearing of your petition, and you will be noti- 
fied of the time and place thereof, by mail, or personal ser- 
vice, not less than ten days before the hearing on the peti- 
tion. 


Dated this . . 


Personal Representative 


(4) If all heirs, devisees, and legatees of the decedent 
entitled to notice under this section waive, in writing, the 
notice required by this section, the personal representative 
will be automatically discharged without further order of the 
court and the declaration of completion of probate will 
become effective as a decree of distribution upon the date of 
filing thereof. In those instances where the personal represen- 
tative has been required to furnish bond, and a declaration of 
completion is filed pursuant to this section, any bond fur- 
nished by the personal representative shall be automatically 
discharged upon the discharge of the personal representative. 
[2016 c 202 § 8; 1998 c 292 § 202; 1997 c 252 § 68; 1990 c 
180 § 5; 1985 c 30 § 8. Prior: 1984 c 149 § 11; 1977 ex.s. c 
234 § 26; 1974 ex.s. c 117 § 23.] 


Short tithe—Application—Purpose—Severability—1985 c 30: See 
RCW 11.02.900 through 11.02.903. 


Additional notes found at www.leg.wa.gov 


11.68.112 Final distribution upon declaration and 
notice of filing of declaration of completion of probate— 
Special powers of personal representative—Discharge 
from liability. If the declaration of completion of probate 
and the notice of filing of declaration of completion of pro- 
bate state that the personal representative intends to make 
final distribution within five business days after the final date 
on which a beneficiary could petition for an order to approve 
fees or to require an accounting, which date is referred to in 
this section as the "effective date of the declaration of com- 
pletion," and if the notice of filing of declaration of comple- 
tion of probate sent to each beneficiary who has not received 
everything to which that beneficiary is entitled from the dece- 
dent's estate specifies the amount of the minimum distribu- 
tion to be made to that beneficiary, the personal representa- 
tive retains, for five business days following the effective 
date of the declaration of completion, the power to make the 
stated minimum distributions. In this case, the personal repre- 
sentative is discharged from all claims other than those relat- 
ing to the actual distribution of the reserve, at the effective 
date of the declaration of completion. The personal represen- 
tative is only discharged from liability for the distribution of 
the reserve when the whole reserve has been distributed and 
each beneficiary has received at least the distribution which 
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that beneficiary's notice stated that the beneficiary would 
receive. [1997 c 252 § 69.] 


Additional notes found at www.leg.wa.gov 


11.68.114 Declaration of completion of probate— 
Special powers of personal representative to hold reserve 
and deal with taxing authorities—Notice of filing of decla- 
ration—Discharge from liability. (1) The personal repre- 
sentative retains the powers to: Deal with the taxing authority 
of any federal, state, or local government; hold a reserve in an 
amount not to exceed three thousand dollars, for the determi- 
nation and payment of any additional taxes, interest, and pen- 
alties, and of all reasonable expenses related directly or indi- 
rectly to such determination or payment; pay from the reserve 
the reasonable expenses, including compensation for services 
rendered or goods provided by the personal representative or 
by the personal representative's employees, independent con- 
tractors, and other agents, in addition to any taxes, interest, or 
penalties assessed by a taxing authority; receive and hold any 
credit, including interest, from any taxing authority; and dis- 
tribute the residue of the reserve to the intended beneficiaries 
of the reserve; if: 

(a) In lieu of the statement set forth in RCW 
11.68.110(1)(e), the declaration of completion of probate 
states that: 


The personal representative has completed the 
administration of the decedent's estate without court 
intervention, and the estate is ready to be closed, 
except for the determination of taxes and of interest 
and penalties thereon as permitted under this sec- 
tion; 

and 
(b) The notice of the filing of declaration of completion 
of probate must be in substantially the following form: 


CAPTION NOTICE OF FILING OF 
OF DECLARATION OF COMPLETION 
CASE OF PROBATE 


NOTICE IS GIVEN that the attached Declara- 
tion of Completion of Probate was filed by the 
undersigned in the above-entitled court on the ... 
day of ....,....; unless you file a petition in the 
above-entitled court requesting the court to approve 
the reasonableness of the fees, or for an accounting, 
or both, and serve a copy thereof upon the personal 
representative or the personal representative's law- 
yer, within thirty days after the date of the filing: 

(i) The schedule of fees set forth in the Declara- 
tion of Completion of Probate will be deemed rea- 
sonable; 

(ii) The Declaration of Completion of Probate 
will be final and deemed the equivalent of a Decree 
of Distribution entered under chapter 11.76 RCW; 

(iii) The acts that the personal representative 
performed before the Declaration of Completion of 
Probate was filed will be deemed approved, and the 
personal representative will be automatically dis- 
charged without further order of the court with 
respect to all such acts; and 
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(iv) The personal representative will retain the 
power to deal with the taxing authorities, together 
with $.... for the determination and payment of all 
remaining tax obligations. Only that portion of the 
reserve that remains after the settlement of any tax 
liability, and the payment of any expenses associ- 
ated with such settlement, will be distributed to the 
persons legally entitled to the reserve. 


(2) If the requirements in subsection (1) of this section 
are met, the personal representative is discharged from all 
claims other than those relating to the settlement of any tax 
obligations and the actual distribution of the reserve, at the 
effective date of the declaration of completion. The personal 
representative is discharged from liability from the settlement 
of any tax obligations and the distribution of the reserve, and 
the personal representative's powers cease, thirty days after 
the personal representative has mailed to those persons who 
would have shared in the distribution of the reserve had the 
reserve remained intact and has filed with the court copies of 
checks or receipts showing how the reserve was in fact dis- 
tributed, unless a person with an interest in the reserve peti- 
tions the court earlier within the thirty-day period for an order 
requiring an accounting of the reserve or an order determin- 
ing the reasonableness, or lack of reasonableness, of distribu- 
tions made from the reserve. If the personal representative 
has been required to furnish a bond, any bond furnished by 
the personal representative is automatically discharged upon 
the final discharge of the personal representative. [1998 c 
292 § 203; 1997 c 252 § 70.] 


Additional notes found at www.leg.wa.gov 


11.68.120 Nonintervention powers not deemed 
waived by obtaining order or decree. A personal represen- 
tative who has acquired nonintervention powers in accor- 
dance with this chapter shall not be deemed to have waived 
his or her nonintervention powers by obtaining any order or 
decree during the course of his or her administration of the 
estate. [2010 c 8 § 2059; 1974 ex.s. c 117 § 24.] 


Additional notes found at www.leg.wa.gov 


11.68.900 Construction—Chapter applicable to state 
registered domestic partnerships—2009 c 521. For the 
purposes of this chapter, the terms spouse, marriage, marital, 
husband, wife, widow, widower, next of kin, and family shall 
be interpreted as applying equally to state registered domestic 
partnerships or individuals in state registered domestic part- 
nerships as well as to marital relationships and married per- 
sons, and references to dissolution of marriage shall apply 
equally to state registered domestic partnerships that have 
been terminated, dissolved, or invalidated, to the extent that 
such interpretation does not conflict with federal law. Where 
necessary to implement chapter 521, Laws of 2009, gender- 
specific terms such as husband and wife used in any statute, 
tule, or other law shall be construed to be gender neutral, and 
applicable to individuals in state registered domestic partner- 
ships. [2009 c 521 § 34.] 


(2016 Ed.) 


Distribution Before Settlement 


Chapter 11.72 RCW 
DISTRIBUTION BEFORE SETTLEMENT 


Sections 
11.72.002 Delivery of specific property to distributee before final decree. 
11.72.006 Decree of partial distribution—Distribution of part of estate. 


11.72.002 Delivery of specific property to distributee 
before final decree. Upon application of the personal repre- 
sentative, with or without notice as the court may direct, the 
court may order the personal representative to deliver to any 
distributee who consents to it, possession of any specific real 
or personal property to which he or she is entitled under the 
terms of the will or by intestacy, provided that other distribu- 
tees and claimants are not prejudiced thereby. The court may 
at any time prior to the decree of final distribution order him 
or her to return such property to the personal representative, 
if it is for the best interests of the estate. The court may 
require the distributee to give security for such return. [2010 
c 8 § 2060; 1965 c 145 § 11.72.002.] 


11.72.006 Decree of partial distribution—Distribu- 
tion of part of estate. After the expiration of the time limited 
for the filing of claims and before final settlement of the 
accounts of the personal representative, a partial distribution 
may be decreed, with notice to interested persons, as the court 
may direct. Such distribution shall be as conclusive as a 
decree of final distribution with respect to the estate distrib- 
uted except to the extent that other distributees and claimants 
are deprived of the fair share or amount which they would 
otherwise receive on final distribution. Before a partial distri- 
bution is so decreed, the court may require that security be 
given for the return of the property so distributed to the extent 
necessary to satisfy any distributees and claimants who may 
be prejudiced as aforesaid by the distribution. In the event of 
a request for a partial distribution asked by a person other 
than the personal representative of the estate, the costs of 
such proceedings and a reasonable allowance for attorneys 
fees shall be assessed against the applicant or applicants for 
the benefit of the estate. [1965 c 145 § 11.72.006. Formerly 
RCW 11.72.010 through 11.72.070.] 


Chapter 11.76 RCW 


SETTLEMENT OF ESTATES 

Sections 

11.76.010 Report of personal representative—Contents—Interim 
reports. 

11.76.020 Notice of hearing—Settlement of report. 

11.76.030 Final report and petition for distribution—Contents. 

11.76.040 Time and place of hearing—Notice. 

11.76.050 Hearing on final report—Decree of distribution. 

11.76.060 Continuance to cite in sureties on bond when account incor- 
rect. 

11.76.070 Attorney's fees to contestant of erroneous account or report. 

11.76.080 Representation of incapacitated person by guardian ad litem or 
limited guardian—Exception. 

11.76.095 Distribution of estates to minors. 

11.76.100 Receipts for expenses from personal representative. 

11.76.110 Order of payment of debts. 

11.76.120 Limitation on preference to mortgage or judgment. 

11.76.130 Expense of monument. 

11.76.150 Payment of claims where estate insufficient. 

11.76.160 Liability of personal representative. 

11.76.170 Action on claim not acted on—Contribution. 

11.76.180 Order maturing claim not due. 

11.76.190 Procedure on contingent and disputed claim. 
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11.76.200 Agent for absentee distributee. 

11.76.210 Agent's bond. 

11.76.220 Sale of unclaimed estate—Remittance of proceeds to depart- 
ment of revenue. 

11.76.230 Liability of agent. 

11.76.240 Claimant to proceeds of sale. 

11.76.243 Heirs may institute probate proceedings if no claimant 
appears. 

11.76.245 Procedure when claim made after time limitation. 

11.76.247 When court retains jurisdiction after entry of decree of distri- 
bution. 

11.76.250 Letters after final settlement. 

Destruction of receipts for expenses under probate proceedings: RCW 

36.23.065. 


Estate and transfer taxes: Chapter 83.100 RCW. 


11.76.010 Report of personal representative—Con- 
tents—Interim reports. Not less frequently than annually 
from the date of qualification, unless a final report has there- 
tofore been rendered, the personal representative shall make, 
verify by his or her oath, and file with the clerk of the court a 
report of the affairs of the estate. Such report shall contain a 
statement of the claims filed and allowed and all those 
rejected, and if it be necessary to sell, mortgage, lease, or 
exchange any property for the purpose of paying debts or set- 
tling any obligations against the estate or expenses of admin- 
istration or allowance to the family, he or she may in such 
report set out the facts showing such necessity and ask for 
such sale, mortgage, lease, or exchange; such report shall 
likewise state the amount of property, real and personal, 
which has come into his or her hands, and give a detailed 
statement of all sums collected by him or her, and of all sums 
paid out, and it shall state such other things and matters as 
may be proper or necessary to give the court full information 
regarding any transactions by him or her done or which 
should be done. Such personal representative may at any 
time, however, make, verify, and file any reports which in his 
or her judgment would be proper or which the court may 
order to be made. [2010 c 8 § 2061; 1965 c 145 § 11.76.010. 
Prior: 1917 c 156 § 159; RRS § 1529; prior: Code 1881 § 
1544; 1854 p 296 § 167.] 


11.76.020 Notice of hearing—Settlement of report. It 
shall not be necessary for the personal representative to give 
any notice of the hearing of any report prior to the final 
report, except as in RCW 11.28.240 provided, but the court 
may require notice of the hearing of any such report. [1965 c 
145 § 11.76.020. Prior: 1917 c 156 § 160; RRS § 1530.] 


11.76.030 Final report and petition for distribu- 
tion—Contents. When the estate shall be ready to be closed, 
such personal representative shall make, verify, and file with 
the court his or her final report and petition for distribution. 
Such final report and petition shall, among other things, show 
that the estate is ready to be settled and shall show any mon- 
eys collected since the previous report, and any property 
which may have come into the hands of the personal repre- 
sentative since his or her previous report, and debts paid, and 
generally the condition of the estate at that time. It shall like- 
wise set out the names and addresses, as nearly as may be, of 
all the legatees and devisees in the event there shall have been 
a will, and the names and addresses, as nearly as may be, of 
all the heirs who may be entitled to share in such estate, and 
shall give a particular description of all the property of the 
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estate remaining undisposed of, and shall set out such other 
matters as may tend to inform the court of the condition of the 
estate, and it may ask the court for a settlement of the estate 
and distribution of property and the discharge of the personal 
representative. If the personal representative has been dis- 
charged without having legally closed the estate, without 
having legally obtained an adjudication as to the heirs, or 
without having legally procured a decree of distribution or 
final settlement the court may in its discretion upon petition 
of any person interested, cause all such steps to be taken in 
such estate as were omitted or defective. [2010 c 8 § 2062; 
1965 c 145 § 11.76.030. Prior: 1917 c 156 § 161; RRS § 
1531; prior: 1891 c 155 § 34; Code 1881 § 1556; 1873 p 305 
§ 251; 1854 p 297 § 178.] 

Discharge of personal representative for cause: RCW 11.28.160, 11.28.250. 


11.76.040 Time and place of hearing—Notice. When 
such final report and petition for distribution, or either, has 
been filed, the court, or the clerk of the court, shall fix a day 
for hearing it which must be at least twenty days subsequent 
to the day of the publication as hereinafter provided. Notice 
of the time and place fixed for the hearing shall be given by 
the personal representative by publishing a notice thereof in a 
legal newspaper published in the county for one publication 
at least twenty days preceding the time fixed for the hearing. 
It shall state in substance that a final report and petition for 
distribution have, or either thereof has, been filed with the 
clerk of the court and that the court is asked to settle such 
report, distribute the property to the heirs or persons entitled 
thereto, and discharge the personal representative, and it shall 
give the time and place fixed for the hearing of such final 
report and petition and shall be signed by the personal repre- 
sentative or the clerk of the court. 

Whenever a final report and petition for distribution, or 
either, shall have been filed in the estate of a decedent and a 
day fixed for the hearing of the same, the personal represen- 
tative of such estate shall, not less than twenty days before the 
hearing, cause to be mailed a copy of the notice of the time 
and place fixed for hearing to each heir, legatee, devisee and 
distributee whose name and address are known to him or her, 
and proof of such mailing shall be made by affidavit and filed 
at or before the hearing. [2010 c 8 § 2063; 1969 c 70 § 3; 
1965 c 145 § 11.76.040. Prior: 1955 c 205 § 13; 1919 c 31 § 
1; 1917 c 156 § 162; RRS § 1532. FORMER PART OF SEC- 
TION: re Notice of appointment as personal representative, 
now codified as RCW 11.28.237.] 


Request for special notice of proceedings in probate—Prohibitions: RCW 
11.28.240. 


11.76.050 Hearing on final report—Decree of distri- 
bution. Upon the date fixed for the hearing of such final 
report and petition for distribution, or either thereof, or any 
day to which such hearing may have been adjourned by the 
court, if the court be satisfied that the notice of the time and 
place of hearing has been given as provided herein, it may 
proceed to the hearing aforesaid. Any person interested may 
file objections to the said report and petition for distribution, 
or may appear at the time and place fixed for the hearing 
thereof and present his or her objections thereto. The court 
may take such testimony as to it appears proper or necessary 
to determine whether the estate is ready to be settled, and 
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whether the transactions of the personal representative should 
be approved, and to determine who are the legatees or heirs or 
persons entitled to have the property distributed to them, and 
the court shall, if it approves such report, and finds the estate 
ready to be closed, cause to be entered a decree approving 
such report, find and adjudge the persons entitled to the 
remainder of the estate, and that all debts have been paid, and 
by such decree shall distribute the real and personal property 
to those entitled to the same. Upon the production of receipts 
from the beneficiaries or distributees for their portions of the 
estate, the court shall, if satisfied with the correctness thereof, 
adjudge the estate closed and discharge the personal repre- 
sentative. 

The court may, upon such final hearing, partition among 
the persons entitled thereto, the estate held in common and 
undivided, and designate and distribute their respective 
shares; or assign the whole or any part of said estate to one or 
more of the persons entitled to share therein. The person or 
persons to whom said estate is assigned shall pay or secure to 
the other parties interested in said estate their just proportion 
of the value thereof as determined by the court from the 
appraisement, or from any other evidence which the court 
may require. 

If it shall appear to the court at or prior to any final hear- 
ing that the estate cannot be fairly divided, then the whole or 
any part of said estate may be sold or mortgaged in the man- 
ner provided by law for the sale or mortgaging of property by 
personal representatives and the proceeds thereof distributed 
to the persons entitled thereto as provided in the final decree. 

The court shall have the authority to make partition, dis- 
tribution and settlement of all estates in any manner which to 
the court seems right and proper, to the end that such estates 
may be administered and distributed to the persons entitled 
thereto. No estate shall be partitioned, nor sale thereof made 
where partition is impracticable except upon a hearing before 
the court and the court shall fix the values of the several 
pieces or parcels to be partitioned at the time of making such 
order of partition or sale; and may order the property sold and 
the proceeds distributed, or may order partition and distribute 
the several pieces or parcels, subject to such charges or bur- 
dens as shall be proper and equitable. 

The provisions of this section shall be concurrent with 
and not in derogation of other statutes as to partition of prop- 
erty or sale. [2010 c 8 § 2064; 1965 c 145 § 11.76.050. Prior: 
1921 c 93 § 1; 1917 c 156 § 163; RRS § 1533; prior: Code 
1881 § 1557; 1854 p 297 § 179.] 

Partition: Chapter 7.52 RCW. 


11.76.060 Continuance to cite in sureties on bond 
when account incorrect. If, at any hearing upon any report 
of any personal representative, it shall appear to the court 
before which said proceeding is pending that said personal 
representative has not fully accounted to the beneficiaries of 
his or her trust and that said report should not be approved as 
rendered, the court may continue said hearing to a day certain 
and may cite the surety upon the bond of said personal repre- 
sentative to appear upon the date fixed in said citation and 
show cause why the account should not be disapproved and 
judgment entered for any deficiency against said personal 
representative and the surety upon his or her bond. Said cita- 
tion shall be personally served upon said surety in the manner 
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provided by law for the service of summons in civil actions 
and shall be served not less than twenty days previous to said 
hearing. At said hearing any interested party, including the 
surety so cited, shall have the right to introduce any evidence 
which shall be material to the matter before the court. If, at 
said hearing, the report of said personal representative shall 
not be approved and the court shall find that said personal 
representative is indebted to the beneficiary of his or her trust 
in any amount, the court may thereupon enter final judgment 
against said personal representative and the surety upon his 
or her bond, which judgment shall be enforceable in the same 
manner and to the same extent as judgments in ordinary civil 
actions. [2010 c 8 § 2065; 1965 c 145 § 11.76.060. Prior: 
1937 c 28 § 1; RRS § 1590-1.] 


11.76.070 Attorney's fees to contestant of erroneous 
account or report. If, in any probate or guardianship pro- 
ceeding, any personal representative shall fail or neglect to 
report to the court concerning his or her trust and any benefi- 
ciary or other interested party shall be reasonably required to 
employ legal counsel to institute legal proceedings to compel 
an accounting, or if an erroneous account or report shall be 
rendered by any personal representative and any beneficiary 
of said trust or other interested party shall be reasonably 
required to employ legal counsel to resist said account or 
report as rendered, and upon a hearing an accounting shall be 
ordered, or the account as rendered shall not be approved, and 
the said personal representative shall be charged with further 
liability, the court before which said proceeding is pending 
may, in its discretion, in addition to statutory costs, enter 
judgment for reasonable attorney's fees in favor of the person 
or persons instituting said proceedings and against said per- 
sonal representative, and in the event that the surety or sure- 
ties upon the bond of said personal representative be made a 
party to said proceeding, then jointly against said surety and 
said personal representative, which judgment shall be 
enforced in the same manner and to the same extent as judg- 
ments in ordinary civil actions. [2010 c 8 § 2066; 1965 c 145 
§ 11.76.070. Prior: 1937 c 28 § 2; RRS § 1590-2.] 

Rules of court: SPR 98.12W. 


11.76.080 Representation of incapacitated person by 
guardian ad litem or limited guardian—Exception. If 
there be any alleged incapacitated person as defined in RCW 
11.88.010 interested in the estate who has no legally 
appointed guardian or limited guardian, the court: 

(1) At any stage of the proceeding in its discretion and 
for such purpose or purposes as it shall indicate, may appoint; 
and 

(2) For hearings held under RCW 11.54.010, 11.68.041, 
11.68.100, and 11.76.050 or for entry of an order adjudicat- 
ing testacy or intestacy and heirship when no personal repre- 
sentative is appointed to administer the estate of the decedent, 
shall appoint some disinterested person as guardian ad litem 
to represent the allegedly incapacitated person with reference 
to any petition, proceeding report, or adjudication of testacy 
or intestacy without the appointment of a personal represen- 
tative to administer the estate of decedent in which the 
alleged incapacitated person may have an interest, who, on 
behalf of the alleged incapacitated person, may contest the 
same as any other person interested might contest it, and who 
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shall be allowed by the court reasonable compensation for his 
or her services: PROVIDED, HOWEVER, That where a sur- 
viving spouse or surviving domestic partner is the sole bene- 
ficiary under the terms of a will, the court may grant a motion 
by the personal representative to waive the appointment of a 
guardian ad litem for a person who is the minor child of the 
surviving spouse or surviving domestic partner and the dece- 
dent and who is incapacitated solely for the reason of his or 
her being under eighteen years of age. [2008 c 6 § 806; 1997 
c 252 § 71; 1977 ex.s. c 80 § 15; 1974 ex.s. c 117 § 45; 1971 
c 28 § 1; 1969 c 70 § 4; 1965 c 145 § 11.76.080. Prior: 1917 
c 156 § 164; RRS § 1534; prior: Code 1881 § 1558; 1854 p 
297 § 180.] 

Part headings not law—Severability—2008 c 6: See RCW 26.60.900 
and 26.60.901. 

Purpose—Intent—Severability—1977 ex.s. c 80: See notes following 
RCW 4.16.190. 


Additional notes found at www.leg.wa.gov 


11.76.095 Distribution of estates to minors. When a 
decree of distribution is made by the court in administration 
upon a decedent's estate or when distribution is made by a 
personal representative under a nonintervention will and dis- 
tribution is ordered under such decree or authorized under 
such nonintervention will to a person under the age of eigh- 
teen years, it shall be required that: 

(1) The money be deposited in a bank or trust company 
or be invested in an account in an insured financial institution 
for the benefit of the minor subject to withdrawal only upon 
the order of the court in the original probate proceeding, or 
upon said minor's attaining the age of eighteen years and fur- 
nishing proof thereof satisfactory to the depositary; 

(2) A general guardian shall be appointed and qualify 
and the money or property be paid or delivered to such guard- 
ian prior to the discharge of the personal representative in the 
original probate proceeding; or 

(3) A custodian be selected and the money or property be 
transferred to the custodian subject to chapter 11.114 RCW. 
[1997 c 252 § 72; 1991 c 193 § 28; 1988 c 29 § 5; 1974 ex.s. 
c 117 § 12; 1971 c 28 § 3; 1965 c 145 § 11.76.095.] 


Additional notes found at www.leg.wa.gov 


11.76.100 Receipts for expenses from personal repre- 
sentative. In rendering his or her accounts or reports the per- 
sonal representative shall produce receipts or canceled 
checks for the expenses and charges which he or she shall 
have paid, which receipts shall be filed and remain in court 
until the probate has been completed and the personal repre- 
sentative has been discharged; however, he or she may be 
allowed any item of expenditure, not exceeding twenty dol- 
lars, for which no receipt is produced, if such item be sup- 
ported by his or her own oath, but such allowances without 
receipts shall not exceed the sum of three hundred dollars in 
any one estate. [2010 c 8 § 2067; 1987 c 363 § 2; 1965 c 145 
§ 11.76.100. Prior: 1917 c 156 § 170; RRS § 1540; prior: 
Code 1881 § 1553; 1854 p 297 § 176.] 


11.76.110 Order of payment of debts. After payment 
of costs of administration the debts of the estate shall be paid 
in the following order: 
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(1) Funeral expenses in such amount as the court shall 
order. 

(2) Expenses of the last sickness, in such amount as the 
court shall order. 

(3) Wages due for labor performed within sixty days 
immediately preceding the death of decedent. 

(4) Debts having preference by the laws of the United 
States. 

(5) Taxes, or any debts or dues owing to the state. 

(6) Judgments rendered against the deceased in his or her 
lifetime which are liens upon real estate on which executions 
might have been issued at the time of his or her death, and 
debts secured by mortgages in the order of their priority. 

(7) All other demands against the estate. [2010 c 8 § 
2068; 1965 c 145 § 11.76.110. Prior: 1917 c 156 § 171; RRS 
§ 1541; prior: Code 1881 § 1562; 1860 p 213 § 264; 1854 p 
298 § 184.] 

Borrowing on general credit of estate: RCW 11.56.280. 
Claims against estate: Chapter 11.40 RCW. 
Sale, etc., of property—Priority as to realty or personalty: Chapter 11.10 

RCW. 


Tax constitutes debt—Priority of lien: RCW 82.32.240. 
Wages, preference on death of employer: RCW 49.56.020. 


11.76.120 Limitation on preference to mortgage or 
judgment. The preference given in RCW 11.76.110 to a 
mortgage or judgment shall only extend to the proceeds of the 
property subject to the lien of such mortgage or judgment. 
[1965 c 145 § 11.76.120. Prior: 1917 c 156 § 172; RRS § 
1542; prior: 1897 c 22 § 1; Code 1881 § 1653; 1854 p 298 § 
185.] 


11.76.130 Expense of monument. Personal representa- 
tives of the estate of any deceased person are hereby autho- 
rized to expend a reasonable amount out of the estate of the 
decedent to erect a monument or tombstone suitable to mark 
the grave or crypt of the said decedent, and the expense 
thereof shall be paid as the funeral expenses are paid. [1965 
c 145 § 11.76.130. Prior: 1917 c 156 § 175; RRS § 1545; 
prior: Code 1881 § 1555; 1875 p 127 § 1.] 


11.76.150 Payment of claims where estate insuffi- 
cient. If the estate shall be insufficient to pay the debts of any 
class, each creditor shall be paid in proportion to his or her 
claim, and no other creditor of any lower class shall receive 
any payment until all those of the preceding class shall have 
been fully paid. [2010 c 8 § 2069; 1965 c 145 § 11.76.150. 
Prior: 1917 c 156 § 174; RRS § 1544; prior: Code 1881 § 
1564; 1854 p 298 § 186.] 

Appropriation to pay debts and expenses: Chapter 11.10 RCW. 

Community property: Chapter 26.16 RCW. 

Descent and distribution of real and personal estate: RCW 11.04.015. 
Priority of sale, etc. as between realty and personalty: Chapter 11.10 RCW. 


11.76.160 Liability of personal representative. 
Whenever a decree shall have been made by the court for the 
payment of creditors, the personal representative shall be per- 
sonally liable to each creditor for his or her claim or the divi- 
dend thereon, except when his or her inability to make the 
payment thereof from the property of the estate shall result 
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without fault upon his or her part. The personal representative 
shall likewise be liable on his or her bond to each creditor. 
[2010 c 8 § 2070; 1965 c 145 § 11.76.160. Prior: 1917 c 156 
§ 176; RRS § 1546; prior: 1891 c 155 § 35; Code 1881 § 
1568; 1854 p 299 § 190.] 


11.76.170 Action on claim not acted on—Contribu- 
tion. If, after the accounts of the personal representative have 
been settled and the property distributed, it shall appear that 
there is a creditor or creditors whose claim or claims have 
been duly filed and not paid or disallowed, the said claim or 
claims shall not be a lien upon any of the property distributed, 
but the said creditor or creditors shall have a cause of action 
against the personal representative and his or her bond, for 
such an amount as such creditor or creditors would have been 
entitled to receive had the said claim been duly allowed and 
paid, and shall also have a cause of action against the distrib- 
utees and creditors for a contribution from them in proportion 
to the amount which they have received. If the personal rep- 
resentative or his or her sureties be required to make any pay- 
ment in this section provided for, he or she or they shall have 
a right of action against said distributees and creditors to 
compel them to contribute their just share. [2010 c 8 § 2071; 
1965 c 145 § 11.76.170. Prior: 1917 c 156 § 177; RRS § 
1547; prior: Code 1881 § 1569; 1860 p 214 § 271; 1854 p 299 
§ 191.] 


11.76.180 Order maturing claim not due. If there be 
any claim not due the court may in its discretion, after hearing 
upon such notice as may be determined by it, mature such 
claim and direct that the same be paid in the due course of the 
administration. [1965 c 145 § 11.76.180. Prior: 1917 c 156 § 
178; RRS § 1548; prior: Code 1881 § 1567; 1854 p 298 § 
189.] 


11.76.190 Procedure on contingent and disputed 
claim. If there be any contingent or disputed claim against 
the estate, the amount thereof, or such part thereof as the 
holder would be entitled to, if the claim were established or 
absolute, shall be paid into the court, where it shall remain to 
be paid over to the party when he or she shall become entitled 
thereto; or if he or she fails to establish his or her claim, to be 
paid over or distributed as the circumstances of the case may 
require. [2010 c 8 § 2072; 1965 c 145 § 11.76.190. Prior: 
1917 c 156 § 179; RRS § 1549; prior: Code 1881 § 1567; 
1854 p 298 § 189.] 


11.76.200 Agent for absentee distributee. When any 
estate has been or is about to be distributed by decree of the 
court as provided in this chapter, to any person who has not 
been located, the court shall appoint an agent for the purpose 
of representing the interests of such person and of taking pos- 
session and charge of said estate for the benefit of such 
absentee person: PROVIDED, That no public official may be 
appointed as agent under this section. [1965 c 145 § 
11.76.200. Prior: 1955 ex.s. c 7 § 1; 1917 c 156 § 165; RRS § 
1535.] 


11.76.210 Agent's bond. Such agent shall make, sub- 
scribe and file an oath for the faithful performance of his or 
her duties, and shall give a bond to the state, to be approved 
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by the court, conditioned faithfully to manage and account 
for such estate, before he or she shall be authorized to receive 
any property of said estate. [2010 c 8 § 2073; 1965 c 145 § 
11.76.210. Prior: 1955 ex.s. c 7 § 2; 1917 c 156 § 166; RRS § 
1536.] 


11.76.220 Sale of unclaimed estate—Remittance of 
proceeds to department of revenue. If the estate remains in 
the hands of the agent unclaimed for three years, any property 
not in the form of cash shall be sold under order of the court, 
and all funds, after deducting a reasonable sum for expenses 
and services of the agent, to be fixed by the court, shall be 
paid into the county treasury. The county treasurer shall issue 
triplicate receipts therefor, one of which shall be filed with 
the county auditor, one with the court, and one with the 
department of revenue. If the funds remain in the county trea- 
sury unclaimed for a period of four years and ninety days, the 
county treasurer shall forthwith remit them to the department 
of revenue for deposit in the state treasury in the fund in 
which escheats and forfeitures are by law required to be 
deposited. [1975 Ist ex.s. c 278 § 10; 1965 c 145 § 
11.76.220. Prior: 1955 ex.s. c 7 § 4; 1917 c 156 § 167; RRS § 
1537.] 

Escheats: Chapter 11.08 RCW. 


Additional notes found at www.leg.wa.gov 


11.76.230 Liability of agent. The agent shall be liable 
on his or her bond for the care and preservation of the estate 
while in his or her hands, and for the payment of the funds to 
the county treasury, and may be sued thereon by any person 
interested including the state. [2010 c 8 § 2074; 1965 c 145 § 
11.76.230. Prior: 1955 ex.s. c 7 § 5; 1917 c 156 § 168; RRS § 
1538.] 


11.76.240 Claimant to proceeds of sale. During the 
time the estate is held by the agent, or within four years after 
it is delivered to the county treasury, claim may be made 
thereto only by the absentee person or his or her legal repre- 
sentative, excepting that if it clearly appears that such person 
died prior to the decedent in whose estate distribution was 
made to him or her, but leaving lineal descendants surviving, 
such lineal descendants may claim. If any claim to the estate 
is made during the period specified above, the claimant shall 
forthwith notify the department of revenue in writing of such 
claim. The court, being first satisfied as to the right of such 
person to the estate, and after the filing of a clearance from 
the department of revenue, shall order the agent, or the 
county treasurer, as the case may be, to forthwith deliver the 
estate, or the proceeds thereof, if sold, to such person. [2010 
c 8 § 2075; 1975 1st ex.s. c 278 § 11; 1965 c 145 § 11.76.240. 
Prior: 1955 ex.s. c 7 § 6; 1917 c 156 § 169; RRS § 1539.] 


Additional notes found at www.leg.wa.gov 


11.76.243 Heirs may institute probate proceedings if 
no claimant appears. If no person appears to claim the 
estate within four years after it is delivered to the county trea- 
sury, as provided by RCW 11.76.240, any heirs of the absen- 
tee person may institute probate proceedings on the estate of 
such absentee within ninety days thereafter. The fact that no 
claim has been made to the estate by the absentee person 
during the specified time shall be deemed prima facie proof 
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of the death of such person for the purpose of issuing letters 
of administration in his or her estate. In the event letters of 
administration are issued within the period provided above, 
the county treasurer shall make payment of the funds held by 
him or her to the administrator upon being furnished a certi- 
fied copy of the letters of administration. [2010 c 8 § 2076; 
1965 c 145 § 11.76.243. Prior: 1955 ex.s. c 7 § 7.] 


11.76.245 Procedure when claim made after time 
limitation. After any time limitation prescribed in RCW 
11.76.220, 11.76.240 or 11.76.243, the absentee claimant 
may, at any time, if the assets of the estate have not been 
claimed under the provisions of RCW 11.76.240 and 
11.76.243, notify the department of revenue of his or her 
claim to the estate, and file in the court which had jurisdiction 
of the original probate a petition claiming the assets of the 
estate. The department of revenue may appear in answer to 
such petition. Upon proof being made to the probate court 
that the claimant is entitled to the estate assets, the court shall 
render its judgment to that effect and the assets shall be paid 
to the claimant without interest, upon appropriation made by 
the legislature. [2010 c 8 § 2077; 1975 Ist ex.s. c 278 § 12; 
1965 c 145 § 11.76.245. Prior: 1955 ex.s. c 7 § 8.] 


Additional notes found at www.leg.wa.gov 


11.76.247 When court retains jurisdiction after entry 
of decree of distribution. After the entry of the decree of 
distribution in the probate proceedings the court shall retain 
jurisdiction for the purpose of carrying out the provisions of 
RCW 11.76.200, 11.76.210, 11.76.220, 11.76.230, 
11.76.240, 11.76.243 and 11.76.245. [1965 c 145 § 
11.76.247. Prior: 1955 ex.s. c 7 § 3.] 


11.76.250 Letters after final settlement. A final settle- 
ment of the estate shall not prevent a subsequent issuance of 
letters of administration, should other property of the estate 
be discovered, or if it should become necessary and proper 
from any cause that letters should be again issued. [1965 c 
145 § 11.76.250. Prior: 1917 c 156 § 180; RRS § 1550; prior: 
Code 1881 § 1603; 1854 p 304 § 224.] 


Chapter 11.80 RCW 
ESTATES OF ABSENTEES 


Sections 

11.80.010 — Petition—Notice—Hearing—Appointment of trustee. 

11.80.020 Inventory and appraisement—Bond of trustee. 

11.80.030 Reports of trustee. 

11.80.040 Sale of property—Application of proceeds and income. 

11.80.050 Allowance for support of dependents—Sale of property. 

11.80.055 Continuation of absentee's business—Performance of absen- 
tee's contracts. 

11.80.060 Removal or resignation of trustee—Final account. 

11.80.070 Period of trusteeship. 

11.80.080 Provisional distribution—Notice of hearing—Will. 

11.80.090 | _Hearing—Distribution—Bond of distributees. 

11.80.100 Final distribution—Notice of hearing—Decree. 

11.80.110 | Escheat for want of presumptive heirs. 

11.80.120 Personnel missing in action, interned, or captured construed as 
"absentee." 

11.80.130 Summary procedure without full trustee proceeding—When 


permitted—A pplication for order—Form. 


Unknown heirs, etc.—Pleading, etc.: RCW 4.28.140 through 4.28.160; 
Rules of court: CR 10. 
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Written finding of presumed death, missing in action, etc.: RCW 5.40.020 
through 5.40.040. 


11.80.010 Petition—Notice—Hearing—Appoint- 
ment of trustee. Whenever it shall be made to appear by 
petition to any judge of the superior court of any county that 
there is property in such county, either real or personal, that 
requires care and attention, or is in such a condition that it is 
a menace to the public health, safety or welfare, or that the 
custodian of such property appointed by the owner thereof is 
either unable or unwilling to continue longer in the care and 
custody thereof, and that the owner of such property has 
absented himself or herself from the county and that his or 
her whereabouts is unknown and cannot with reasonable dil- 
igence be ascertained, or that the absentee owner is a person 
defined in RCW 11.80.120, which petition shall state the 
name of the absent owner, his or her approximate age, his or 
her last known place of residence, the circumstances under 
which he or she left and the place to which he or she was 
going, if known, his or her business or occupation and his or 
her physical appearance and habits so far as known, the judge 
to whom such petition is presented shall set a time for hearing 
such petition not less than six weeks from the date of filing, 
and shall by order direct that a notice of such hearing be pub- 
lished for three successive weeks in a legal newspaper pub- 
lished in the county where such petition is filed and in such 
other counties and states as will in the judgment of the court 
be most likely to come to the attention of the absentee or of 
persons who may know his or her whereabouts, which notice 
shall state the object of the petition and the date of hearing, 
and set forth such facts and circumstances as in the judgment 
of the court will aid in identifying the absentee, and shall con- 
tain a request that all persons having knowledge concerning 
the absentee shall advise the court of the facts: PROVIDED, 
HOWEVER, That the court may, upon the filing of said peti- 
tion, appoint a temporary trustee, who shall have the powers, 
duties and qualifications of a special administrator. 


If it shall appear at such hearing that the whereabouts of 
the absentee is unknown, but there is reason to believe that 
upon further investigation and inquiry he or she may be 
found, the judge may continue the hearing and order such 
inquiry and advertisement as will in his or her discretion be 
liable to disclose the whereabouts of the absentee, but when it 
shall appear to the judge at such hearing or any adjournment 
thereof that the whereabouts of the absentee cannot be ascer- 
tained, he or she shall appoint a suitable person resident of the 
county as trustee of such property, taking into consideration 
the character of the property and the fitness of such trustee to 
care for the same, preferring in such appointment the spouse 
or the domestic partner of the absentee to his or her presump- 
tive heirs, the presumptive heirs to kin more remote, the kin 
to strangers, and creditors to those who are not otherwise 
interested, provided they are fit persons to have the care and 
custody of the particular property in question and will accept 
the appointment and qualify as hereinafter provided. [2008 c 
6 § 932; 1972 ex.s. c 83 § 1; 1965 c 145 § 11.80.010. Prior: 
1915 c 39 § 1; RRS § 1715-1.] 


Part headings not law—Severability—2008 c 6: See RCW 26.60.900 
and 26.60.901. 


Special administrators: Chapter 11.32 RCW. 
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11.80.020 Inventory and appraisement—Bond of 
trustee. The trustee so appointed shall make, subscribe and 
file in the office of the clerk of the court an oath for the faith- 
ful performance of his or her duties, and shall, within such 
time as may be fixed by the judge, prepare and file an inven- 
tory of such property, and the judge shall thereupon appoint a 
disinterested and qualified person to appraise such property, 
and report his or her appraisement to the court within such 
time as the court may fix. Upon the coming in of the inven- 
tory and appraisement, the judge shall fix the amount of the 
bond to be given by the trustee, which bond shall in no case 
be less than the appraised value of the personal property and 
the annual rents and profits of the real property, and the 
trustee shall thereupon file with the clerk of the court a good 
and sufficient bond in the amount fixed and with surety to be 
approved by the court, conditioned for the faithful perfor- 
mance of his or her duties as trustee, and for accounting for 
such property, its rents, issues, profits, and increase. [2010 c 
8 § 2078; 1967 c 168 § 15; 1965 c 145 § 11.80.020. Prior: 
1915 c 39 § 2; RRS § 1715-2.] 


11.80.030 Reports of trustee. The trustee shall, at the 
expiration of one year from the date of his or her appointment 
and annually thereafter and at such times as the court may 
direct, make and file a report and account of his or her trust- 
eeship, setting forth specifically the amounts received and 
expended and the conditions of the property. [2010 c 8 § 
2079; 1965 c 145 § 11.80.030. Prior: 1915 c 39 § 3; RRS § 
1715-3.] 


11.80.040 Sale of property—Application of proceeds 
and income. If necessary to pay debts against the absentee 
which have been duly approved and allowed in the same form 
and manner as provided for the approving and allowing of 
claims against the estate of a deceased person or for such 
other purpose as the court may deem proper for the preserva- 
tion of the estate, the trustee may sell, lease, or mortgage real 
or personal property of the estate under order of the court so 
to do, which order shall specify the particular property 
affected and the method, whether by public sale, private sale, 
or by negotiation, and the terms thereof, and the trustee shall 
hold the proceeds of such sale, after deducting the necessary 
expenses thereof, subject to the order of the court. The trustee 
is authorized and empowered to, by order of the court, 
expend the proceeds received from the sale of such property, 
and also the rents, issues, and profits accruing therefrom in 
the care, maintenance, and upkeep of the property, so long as 
the trusteeship shall continue, and the trustee shall receive out 
of such property such compensation for his or her services 
and those of his or her attorney as may be fixed by the court. 
The notices and procedures in conducting sales, leases, and 
mortgages hereunder shall be as provided in chapter 11.56 
RCW. [2010 c 8 § 2080; 1965 c 145 § 11.80.040. Prior: 1915 
c 39 § 4; RRS § 1715-4.] 

Rules of court: SPR 98.12W. 


11.80.050 Allowance for support of dependents— 
Sale of property. Whenever a petition is filed in said estate 
from which it appears to the satisfaction of the court that the 
owner of such property left a spouse or domestic partner, 
child or children, dependent upon such absentee for support 
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or upon the property in the estate of such absentee, either in 
whole or in part, the court shall hold a hearing on said peti- 
tion, after such notice as the court may direct, and upon such 
hearing shall enter such order as it deems advisable and may 
order an allowance to be paid out of any of the property of 
such estate, either community or separate, as the court shall 
deem reasonable and necessary for the support and mainte- 
nance of such dependent or dependents, pending the return of 
the absentee, or until such time as the property of said estate 
may be provisionally distributed to the presumptive heirs or 
to the devisees and legatees. Such allowance shall be paid by 
the trustee to such persons and in such manner and at such 
periods of time as the court may direct. For the purpose of 
carrying out the provisions of this section the court may 
direct the sale of any of the property of the estate, either real 
or personal, in accordance with the provisions of RCW 
11.80.040. [2008 c 6 § 933; 1965 c 145 § 11.80.050. Prior: 
1925 ex.s. c 80 § 1; RRS § 1715-4a.] 


Part headings not law—Severability—2008 c 6: See RCW 26.60.900 
and 26.60.901. 


11.80.055 Continuation of absentee's business—Per- 
formance of absentee's contracts. Upon a showing of 
advantage to the estate of the absentee, the court may autho- 
rize the trustee to continue any business of the absentee in 
accordance with the provisions of RCW 11.48.025. The 
trustee may also obtain an order allowing the performance of 
the absentee's contracts in accordance with the provisions of 
chapter 11.60 RCW. [1965 c 145 § 11.80.055.] 


11.80.060 Removal or resignation of trustee—Final 
account. The court shall have the power to remove or to 
accept the resignation of such trustee and appoint another in 
his or her stead. At the termination of his or her trust, as here- 
inafter provided or in case of his or her resignation or 
removal, the trustee shall file a final account, which account 
shall be settled in the manner provided by law for settling the 
final accounts of personal representatives. [2010 c 8 § 2081; 
1965 c 145 § 11.80.060. Prior: 1915 c 39 § 5; RRS § 1715-5.] 


11.80.070 Period of trusteeship. Such trusteeship shall 
continue until such time as the owner of such property shall 
return or shall appoint a duly authorized agent or attorney-in- 
fact to care for such property, or until such time as the prop- 
erty shall be provisionally distributed to the presumptive 
heirs, or to the devisees and legatees of the absentee as here- 
inafter provided, or until such time as the property shall 
escheat to the state as hereinafter provided. [1965 c 145 § 
11.80.070. Prior: 1915 c 39 § 6; RRS § 1715-6.] 


11.80.080 Provisional distribution—Notice of hear- 
ing—Will. Whenever the owner of such property shall have 
been absent from the county for the space of five years and 
his or her whereabouts are unknown and cannot with reason- 
able diligence be ascertained, his or her presumptive heirs at 
law may apply to the court for an order of provisional distri- 
bution of such property, and to be let into provisional posses- 
sion thereof: PROVIDED, That such provisional distribution 
may be made at any time prior to the expiration of five years, 
when it shall be made to appear to the satisfaction of the court 
that there are strong presumptions that the absentee is dead; 
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and in determining the question of presumptive death, the 
court shall take into consideration the habits of the absentee, 
the motives of and the circumstances surrounding the 
absence, and the reasons which may have prevented the 
absentee from being heard of. 

Notice of hearing upon application for provisional distri- 
bution shall be published in like manner as notices for the 
appointment of trustees are published. 

If the absentee left a will in the possession of any person 
such person shall present such will at the time of hearing of 
the application for provisional distribution and if it shall be 
made to appear to the court that the absentee has left a will 
and the person in possession thereof shall fail to present it, a 
citation shall issue requiring him or her so to do, and such 
will shall be opened, read, proven, filed, and recorded in the 
case, as are the wills of decedents. [2010 c 8 § 2082; 1965 c 
145 § 11.80.080. Prior: 1915 c 39 § 7; RRS § 1715-7.] 

Notice for appointment of trustees: RCW 11.80.010. 


11.80.090 Hearing—Distribution—Bond of distribu- 
tees. If it shall appear to the satisfaction of the court upon the 
hearing of the application for provisional distribution that the 
absentee has been absent and his or her whereabouts 
unknown for the space of five years, or there are strong pre- 
sumptions that he or she is dead, the court shall enter an order 
directing that the property in the hands of the trustee shall be 
provisionally distributed to the presumptive heirs, or to the 
devisees and legatees under the will, as the case may be, upon 
condition that such heirs, devisees, and legatees respectively 
give and file in the court bonds with good and sufficient 
surety to be approved by the court, conditioned for the return 
of or accounting for the property provisionally distributed in 
case the absentee shall return and demand the same, which 
bonds shall be respectively in twice the amount of the value 
of the personal property distributed, and in ten times the 
amount of estimated annual rents, issues, and profits of any 
real property so provisionally distributed. [2010 c 8 § 2083; 
1965 c 145 § 11.80.090. Prior: 1915 c 39 § 8; RRS § 1715-8.] 


11.80.100 Final distribution—Notice of hearing— 
Decree. Whenever the owner of such property shall have 
been absent from the county for a space of seven years and 
his or her whereabouts are unknown and cannot with reason- 
able diligence be ascertained, his or her presumptive heirs at 
law or the legatees and devisees under the will, as the case 
may be, to whom the property has been provisionally distrib- 
uted, may apply to the court for a decree of final distribution 
of such property and satisfaction, discharge and exoneration 
of the bonds given upon provisional distribution. Notice of 
hearing of such application shall be given in the same manner 
as notice of hearing of application for the appointment of 
trustee and for provisional distribution and if at the final hear- 
ing it shall appear to the satisfaction of the court that the 
owner of the property has been absent and unheard of for the 
space of seven years and his or her whereabouts are 
unknown, the court shall exonerate the bonds given on provi- 
sional distribution and enter a decree of final distribution, dis- 
tributing the property to the presumptive heirs at law of the 
absentee or to his or her devisees and legatees, as the case 
may be. [2010 c 8 § 2084; 1965 c 145 § 11.80.100. Prior: 
1915 c 39 § 9; RRS § 1715-9.] 
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11.80.110 Escheat for want of presumptive heirs. 
Whenever the owner of such property for which a trustee has 
been appointed under the provisions of this chapter shall have 
been absent and unheard of for a period of seven years and no 
presumptive heirs at law have appeared and applied for the 
provisional distribution of such property and no will of the 
absentee has been presented and proven, the trustee 
appointed under the provisions of the chapter shall apply to 
the court for a final settlement of his or her account and upon 
the settlement of such final account the property of the absen- 
tee shall be escheated in the manner provided by law for 
escheating property of persons who die intestate leaving no 
heirs. [2010 c 8 § 2085; 1965 c 145 § 11.80.110. Prior: 1915 
c 39 § 10; RRS § 1715-10.] 


Escheats: Chapter 11.08 RCW. 
Uniform unclaimed property act: Chapter 63.29 RCW. 


11.80.120 Personnel missing in action, interned, or 
captured construed as "absentee." Any person serving in 
or with the armed forces of the United States, in or with the 
Red Cross, or in or with the merchant marine or otherwise, 
during any period of time when a state of hostilities exists 
between the United States and any other power and for one 
year thereafter, who has been reported or listed as missing in 
action, or interned in a neutral country, or captured by the 
enemy, shall be an "absentee" within the meaning of this 
chapter. [1972 ex.s. c 83 § 2.] 


11.80.130 Summary procedure without full trustee 
proceeding—When permitted—Application for order— 
Form. (1) If the spouse or domestic partner of any absentee 
owner, or his or her next of kin, if said absentee has no spouse 
or domestic partner, shall wish to sell or transfer any property 
of the absentee which has a gross value of less than five thou- 
sand dollars, or shall require the consent of the absentee in 
any matter regarding the absentee's children, or any other 
matter in which the gross value of the subject matter is less 
than five thousand dollars, such spouse or such domestic 
partner or next of kin may apply to the superior court for an 
order authorizing said sale, transfer, or consent without open- 
ing a full trustee proceeding as provided in this chapter. The 
applicant may make the application without the assistance of 
an attorney. Said application shall be made by petition on the 
following form, which form shall be made readily available 
to the applicant by the clerk of the superior court. 


IN THE SUPERIOR COURT 
OF THE STATE OF WASHINGTON IN AND FOR 


THE COUNTY OF ...... 
Plaintiff, 
vs. No. .... 
PE E lp easels crc RS ; PETITION FOR 
Defendant. SUMMARY 
tte te Gee ha Nth es RELIEF 
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Petitioner, ...... , whose residence is ......... , and 
na o eg , Washington, and who is the ...... of the 
absentee, ...... , states that the absentee has been 
Pile ee since ......, when ......... Petitioner 


because ......... The terms of the sale/transfer are 
eee Petitioner requires the consent of the absentee 
for the purpose of ......... 


Petitioner 
(Affidavit of Acknowledgment) 


(2) The court may, without notice, enter an order on said 
petition if it deems the relief requested in said petition neces- 
sary to protect the best interests of the absentee or his or her 
dependents. 

(3) Such order shall be prima facie evidence of the valid- 
ity of the proceedings and the authority of the petitioner to 
make a conveyance or transfer of the property or to give the 
absentee's consent in any manner described by subsection (1) 
of this section. [2008 c 6 § 926; 1972 ex.s. c 83 § 3.] 


Part headings not law—Severability—2008 c 6: See RCW 26.60.900 
and 26.60.901. 


Chapter 11.84 RCW 


INHERITANCE RIGHTS OF SLAYERS OR ABUSERS 

Sections 

11.84.010 Definitions. 

11.84.020 Slayer or abuser not to benefit from death. 

11.84.025 Disposition of retirement system proceeds payable to slayer or 
abuser. 

11.84.030 Slayer or abuser deemed to predecease decedent. 

11.84.040 Distribution of decedent's property. 

11.84.050 Distribution of property held jointly with slayer or abuser. 

11.84.060 Reversion and vested remainder. 

11.84.070 Property subject to divestment, etc. 

11.84.080 Contingent remainders and future interests. 

11.84.090 Property appointed—Powers of revocation or appointment. 

11.84.100 Insurance proceeds. 

11.84.110 Payment by insurance company, bank, etc.—No additional lia- 
bility. 

11.84.120 Rights of persons without notice dealing with slayer or abuser. 

11.84.130 Record of conviction as evidence against claimant of property. 

11.84.140 Slayer determination—Conviction—Preponderance of evi- 
dence. 

11.84.150 Abuser determination—Conviction—Clear, cogent, and con- 
vincing evidence. 

11.84.160 Abuser determination—Evidence factors. 

11.84.170 | Abuser—When entitled to property interest. 

11.84.180 | Application—Relation to other laws. 

11.84.900 Chapter to be construed broadly. 


11.84.010 Definitions. As used in this chapter: 

(1) "Abuser" means any person who participates, either 
as a principal or an accessory before the fact, in the willful 
and unlawful financial exploitation of a vulnerable adult. 

(2) "Decedent" means: 

(a) Any person whose life is taken by a slayer; or 

(b) Any deceased person who, at any time during life in 
which he or she was a vulnerable adult, was the victim of 
financial exploitation by an abuser. 

(3) "Financial exploitation" has the same meaning as 
provided in RCW 74.34.020, as enacted or hereafter 
amended. 

(4) "Property" includes any real and personal property 
and any right or interest therein. 
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(5) "Slayer" means any person who participates, either as 
a principal or an accessory before the fact, in the willful and 
unlawful killing of any other person as determined under 
RCW 11.84.140. 

(6) "Vulnerable adult" has the same meaning as provided 
in RCW 74.34.020. [2016 c 211 § 1; 2009 c 525 § 1; 1965 c 
145 § 11.84.010. Prior: 1955 c 141 § 1.] 


Short title—2016 c 211: "This act may be known and cited as Carol's 
law." [2016 c 211 § 3.] 


11.84.020 Slayer or abuser not to benefit from death. 
No slayer or abuser shall in any way acquire any property or 
receive any benefit as the result of the death of the decedent, 
but such property shall pass as provided in the sections fol- 
lowing. [2009 c 525 § 2; 1965 c 145 § 11.84.020. Prior: 1955 
c 141 § 2.] 


11.84.025 Disposition of retirement system proceeds 
payable to slayer or abuser. Proceeds payable to a slayer or 
abuser as the beneficiary of any benefits flowing from one of 
the retirement systems listed in RCW 41.50.030, by virtue of 
the decedent's membership in the department of retirement 
systems or by virtue of the death of decedent, shall be paid 
instead as designated in RCW 41.04.273. [2009 c 525 § 3; 
1998 c 292 § 502.] 


Additional notes found at www.leg.wa.gov 


11.84.030 Slayer or abuser deemed to predecease 
decedent. The slayer or abuser shall be deemed to have pre- 
deceased the decedent as to property which would have 
passed from the decedent or his or her estate to the slayer or 
abuser under the statutes of descent and distribution or have 
been acquired by statutory right as surviving spouse or sur- 
viving domestic partner or under any agreement made with 
the decedent under the provisions of RCW 26.16.120 as it 
now exists or is hereafter amended. [2009 c 525 § 4; 2008 c 
6 § 624; 1965 c 145 § 11.84.030. Prior: 1955 c 141 § 3.] 


Part headings not law—Severability—2008 c 6: See RCW 26.60.900 
and 26.60.901. 


11.84.040 Distribution of decedent's property. Prop- 
erty which would have passed to or for the benefit of the 
slayer or abuser by devise or legacy from the decedent shall 
be distributed as if he or she had predeceased the decedent. 
[2009 c 525 § 5; 1965 c 145 § 11.84.040. Prior: 1955 c 141 § 
4.] 


11.84.050 Distribution of property held jointly with 
slayer or abuser. (1) One-half of any property held by the 
slayer or abuser and the decedent as joint tenants, joint own- 
ers or joint obligees shall pass upon the death of the decedent 
to his or her estate, and the other half shall pass to his or her 
estate upon the death of the slayer or abuser, unless the slayer 
or abuser obtains a separation or severance of the property or 
a decree granting partition. 

(2) As to property held jointly by three or more persons, 
including the slayer or abuser and the decedent, any enrich- 
ment which would have accrued to the slayer or abuser as a 
result of the death of the decedent shall pass to the estate of 
the decedent. If the slayer or abuser becomes the final survi- 
vor, one-half of the property shall immediately pass to the 
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estate of the decedent and the other half shall pass to his or 
her estate upon the death of the slayer or abuser, unless the 
slayer or abuser obtains a separation or severance of the prop- 
erty or a decree granting partition. 

(3) The provisions of this section shall not affect any 
enforceable agreement between the parties or any trust aris- 
ing because a greater proportion of the property has been con- 
tributed by one party than by the other. [2009 c 525 § 6; 1965 
c 145 § 11.84.050. Prior: 1955 c 141 § 5.] 


11.84.060 Reversion and vested remainder. Property 
in which the slayer holds a reversion or vested remainder and 
would have obtained the right of present possession upon the 
death of the decedent shall pass to the estate of the decedent 
during the period of the life expectancy of decedent; if he or 
she held the particular estate or if the particular estate is held 
by a third person it shall remain in his or her hands for such 
period. [2010 c 8 § 2086; 1965 c 145 § 11.84.060. Prior: 
1955 c 141 § 6.] 


11.84.070 Property subject to divestment, etc. Any 
interest in property whether vested or not, held by the slayer 
or abuser, subject to be divested, diminished in any way or 
extinguished, if the decedent survives him or her or lives to a 
certain age, shall be held by the slayer or abuser during his or 
her lifetime or until the decedent would have reached such 
age, but shall then pass as if the decedent had died immedi- 
ately thereafter. [2009 c 525 § 7; 1965 c 145 § 11.84.070. 
Prior: 1955 c 141 § 7.] 


11.84.080 Contingent remainders and future inter- 
ests. As to any contingent remainder or executory or other 
future interest held by the slayer or abuser, subject to become 
vested in him or her or increased in any way for him or her 
upon the condition of the death of the decedent: 

(1) If the interest would not have become vested or 
increased if he or she had predeceased the decedent, he or she 
shall be deemed to have so predeceased the decedent; 

(2) In any case the interest shall not be vested or 
increased during the period of the life expectancy of the dece- 
dent. [2009 c 525 § 8; 1965 c 145 § 11.84.080. Prior: 1955 c 
141 § 8.] 


11.84.090 Property appointed—Powers of revoca- 
tion or appointment. (1) Property appointed by the will of 
the decedent to or for the benefit of the slayer or abuser shall 
be distributed as if the slayer or abuser had predeceased the 
decedent. 

(2) Property held either presently or in remainder by the 
slayer or abuser, subject to be divested by the exercise by the 
decedent of a power of revocation or a general power of 
appointment shall pass to the estate of the decedent, and 
property so held by the slayer or abuser, subject to be 
divested by the exercise by the decedent of a power of 
appointment to a particular person or persons or to a class of 
persons, shall pass to such person or persons, or in equal 
shares to the members of such class of persons, exclusive of 
the slayer or abuser. [2009 c 525 § 9; 1965 c 145 § 
11.84.090. Prior: 1955 c 141 § 9.] 
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11.84.100 Insurance proceeds. (1) Insurance proceeds 
payable to the slayer or abuser as the beneficiary or assignee 
of any policy or certificate of insurance on the life of the 
decedent, or as the survivor of a joint life policy, shall be paid 
instead to the estate of the decedent, unless the policy or cer- 
tificate designate some person other than the slayer or abuser 
or his or her estate as secondary beneficiary to him or her and 
in which case such proceeds shall be paid to such secondary 
beneficiary in accordance with the applicable terms of the 
policy. 

(2) If the decedent is beneficiary or assignee of any pol- 
icy or certificate of insurance on the life of the slayer or 
abuser, the proceeds shall be paid to the estate of the decedent 
upon the death of the slayer or abuser, unless the policy 
names some person other than the slayer or abuser or his or 
her estate as secondary beneficiary, or unless the slayer or 
abuser by naming a new beneficiary or assigning the policy 
performs an act which would have deprived the decedent of 
his or her interest in the policy if he or she had been living. 
[2009 c 525 § 10; 1965 c 145 § 11.84.100. Prior: 1955 c 141 
§ 10.] 


11.84.110 Payment by insurance company, bank, 
etc.—No additional liability. Any insurance company mak- 
ing payment according to the terms of its policy or any bank 
or other person performing an obligation for the slayer or 
abuser as one of several joint obligees shall not be subjected 
to additional liability by the terms of this chapter if such pay- 
ment or performance is made without written notice, at its 
home office or at an individual's home or business address, of 
the killing by a slayer or financial exploitation by an abuser. 
[2009 c 525 § 11; 1965 c 145 § 11.84.110. Prior: 1955 c 141 


§ 11] 


11.84.120 Rights of persons without notice dealing 
with slayer or abuser. The provisions of this chapter shall 
not affect the rights of any person who, before the interests of 
the slayer or abuser have been adjudicated, purchases or has 
agreed to purchase, from the slayer or abuser for value and 
without notice property which the slayer or abuser would 
have acquired except for the terms of this chapter, but all pro- 
ceeds received by the slayer or abuser from such sale shall be 
held by him or her in trust for the persons entitled to the prop- 
erty under the provisions of this chapter, and the slayer or 
abuser shall also be liable both for any portion of such pro- 
ceeds which he or she may have dissipated and for any differ- 
ence between the actual value of the property and the amount 
of such proceeds. [2009 c 525 § 12; 1965 c 145 § 11.84.120. 
Prior: 1955 c 141 § 12.] 


11.84.130 Record of conviction as evidence against 
claimant of property. Any record of conviction for having 
participated in the willful and unlawful killing of the dece- 
dent or for conduct constituting financial exploitation against 
the decedent, including but not limited to theft, forgery, 
fraud, identity theft, robbery, burglary, or extortion, shall be 
admissible in evidence against a claimant of property in any 
civil proceeding arising under this chapter. [2009 c 525 § 13; 
1965 c 145 § 11.84.130. Prior: 1955 c 141 § 13.] 


Evidence, proof of public documents: Chapter 5.44 RCW; Rules of court: 
CR 44. 
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11.84.140 Slayer determination—Conviction—Pre- 
ponderance of evidence. (1) A final judgment of conviction 
for the willful and unlawful killing of the decedent is conclu- 
sive for purposes of determining whether a person is a slayer 
under this section. A finding of not guilty by reason of insan- 
ity for the willful and unlawful killing of the decedent carries 
the same meaning as a judgment of conviction. 

(2) In the absence ofa criminal conviction or a finding of 
not guilty by reason of insanity, a superior court finding by a 
preponderance of the evidence that a person participated in 
the willful and unlawful killing of the decedent is conclusive 
for purposes of determining whether a person is a slayer 
under this section. [2016 c 211 § 2; 2009 c 525 § 14.] 

Short title—2016 c 211: See note following RCW 11.84.010. 


11.84.150 Abuser determination—Conviction— 
Clear, cogent, and convincing evidence. (1) A final judg- 
ment of conviction for conduct constituting financial 
exploitation against the decedent, including but not limited to 
theft, forgery, fraud, identity theft, robbery, burglary, or 
extortion, is conclusive for purposes of determining whether 
a person is an abuser under this section. 

(2) In the absence of a criminal conviction, a superior 
court finding by clear, cogent, and convincing evidence that a 
person participated in conduct constituting financial exploita- 
tion against the decedent is conclusive for purposes of deter- 
mining whether a person is an abuser under this section. 
[2009 c 525 § 15.] 


11.84.160 Abuser determination—Evidence factors. 
(1) In determining whether a person is an abuser for purposes 
of this chapter, the court must find by clear, cogent, and con- 
vincing evidence that: 

(a) The decedent was a vulnerable adult at the time the 
alleged financial exploitation took place; and 

(b) The conduct constituting financial exploitation was 
willful action or willful inaction causing injury to the prop- 
erty of the vulnerable adult. 

(2) A finding of abuse by the department of social and 
health services is not admissible for any purpose in any claim 
or proceeding under this chapter. 

(3) Except as provided in subsection (2) of this section, 
evidence of financial exploitation is admissible if it is not 
inadmissible pursuant to the rules of evidence. [2009 c 525 § 
16.] 


11.84.170 Abuser—When entitled to property inter- 
est. Notwithstanding the provisions of this chapter: 

(1) An abuser is entitled to acquire or receive an interest 
in property or any other benefit described in this chapter if the 
court determines by clear, cogent, and convincing evidence 
that the decedent: 

(a) Knew of the financial exploitation; and 

(b) Subsequently ratified his or her intent to transfer the 
property interest or benefit to that person. 

(2) The court may consider the record of proceedings 
and in its discretion allow an abuser to acquire or receive an 
interest in property or any other benefit described in this 
chapter in any manner the court deems equitable. In deter- 
mining what is equitable, the court may consider, among 
other things: 
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(a) The various elements of the decedent's dispositive 
scheme; 

(b) The decedent's likely intent given the totality of the 
circumstances; and 

(c) The degree of harm resulting from the abuser's finan- 
cial exploitation of the decedent. [2009 c 525 § 17.] 


11.84.180 Application—Relation to other laws. The 
provisions of this act are supplemental to, and do not dero- 
gate from, any other statutory or common law proceedings, 
theories, or remedies including, but not limited to, the com- 
mon law allocation of the burden of proof or production 
among the parties. [2009 c 525 § 21.] 


11.84.900 Chapter to be construed broadly. This 
chapter shall be construed broadly to effect the policy of this 
state that no person shall be allowed to profit by his or her 
own wrong, wherever committed. [2010 c 8 § 2087; 1998 c 
292 § 503; 1965 c 145 § 11.84.900. Prior: 1955 c 141 § 14.] 


Additional notes found at www.leg.wa.gov 


Chapter 11.86 RCW 
DISCLAIMER OF INTERESTS 


Sections 

11.86.011 Definitions. 

11.86.021 Disclaimer of interest authorized. 

11.86.031 Contents of disclaimer—Time and filing requirements—Fee. 
11.86.041 Disposition of disclaimed interest. 

11.86.051 When disclaimer barred—Exception. 

11.86.061 Effect of spendthrift or similar restriction. 

11.86.071 Liability for distribution—Effect of disclaimer. 

11.86.080 Rights under other statutes or rules not abridged. 

11.86.090 Interests existing on June 7, 1973. 


11.86.011 Definitions. Unless the context clearly 
requires otherwise, the definitions in this section apply 
throughout this chapter. 

(1) "Beneficiary" means the person entitled, but for the 
person's disclaimer, to take an interest. 

(2) "Creator of the interest" means a person who estab- 
lishes, declares, or otherwise creates an interest. 

(3)(a) "Date of the transfer" means: 

(i) For an inter vivos transfer, the date of the creation of 
the interest; or 

(ii) For a transfer upon the death of the creator of the 
interest, the date of the death of the creator. 

(b) A joint tenancy interest of a deceased joint tenant is 
deemed to be transferred at the death of the joint tenant rather 
than at the creation of the joint tenancy. 

(4) "Disclaimant" means a beneficiary who executes a 
disclaimer on his or her own behalf or a person who executes 
a disclaimer on behalf of a beneficiary. 

(5) "Disclaimer" means any writing which declines, 
refuses, renounces, or disclaims any interest that would oth- 
erwise be taken by a beneficiary. 

(6) "Interest" includes the whole of any property, real or 
personal, legal or equitable, or any fractional part, share, or 
particular portion or specific assets thereof, any vested or 
contingent interest in any such property, any power to 
appoint, consume, apply, or expend property, or any other 
right, power, privilege, or immunity relating to property. 
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"Interest" includes, but is not limited to, an interest created in 
any of the following manners: 

(a) By intestate succession; 

(b) Under a will; 

(c) Under a trust; 

(d) By succession to a disclaimed interest; 

(e) By virtue of an election to take against a will; 

(f) By creation of a power of appointment; 

(g) By exercise or nonexercise of a power of appoint- 
ment; 

(h) By an inter vivos gift, whether outright or in trust; 

(i) By surviving the death of a depositor of a trust or 
P.O.D. account within the meaning of *RCW 30.22.040; 

(j) Under an insurance or annuity contract; 

(k) By surviving the death of another joint tenant; 

(1) Under an employee benefit plan; 

(m) Under an individual retirement account, annuity, or 
bond; 

(n) Under a community property agreement; 

(o) By surviving the death of a transferor of a transfer on 
death deed; or 

(p) Any other interest created by any testamentary or 
inter vivos instrument or by operation of law. 

(7) "Person" means an individual, corporation, govern- 
ment, governmental subdivision or agency, business trust, 
estate, trust, partnership, association, or other entity. [2014 c 
58 § 22; 1989 c 34 § 1.] 

Reviser's note: *(1) RCW 30.22.040 was recodified as RCW 
30A.22.040 pursuant to 2014 c 37 § 4, effective January 5, 2015. 


(2) The definitions in this section have been alphabetized pursuant to 
RCW 1.08.015(2)(k). 


Uniformity of application and construction—Relation to electronic 
signatures in global and national commerce act—2014 c 58: See RCW 
64.80.903 and 64.80.904. 


11.86.021 Disclaimer of interest authorized. (Effec- 
tive until January 1, 2017.) (1) A beneficiary may disclaim 
an interest in whole or in part, or with reference to specific 
parts, shares or assets, in the manner provided in RCW 
11.86.031. 

(2) Likewise, a beneficiary may so disclaim through an 
agent or attorney so authorized by written instrument. 

(3) A personal representative, guardian, attorney-in-fact 
if authorized under a durable power of attorney under chapter 
11.94 RCW, or other legal representative of the estate of a 
minor, incompetent, or deceased beneficiary, may so dis- 
claim on behalf of the beneficiary, with or without court 
order, if: 

(a) The legal representative deems the disclaimer to be in 
the best interests of those interested in the estate of the bene- 
ficiary and of those who take the disclaimed interest because 
of the disclaimer, and not detrimental to the best interests of 
the beneficiary; and 

(b) In the case of a guardian, no order has been issued 
under RCW 11.92.140 determining that the disclaimer is not 
in the best interests of the beneficiary. [1989 c 34 § 2.] 


11.86.021 Disclaimer of interest authorized. (Effec- 
tive January 1, 2017.) (1) A beneficiary may disclaim an 
interest in whole or in part, or with reference to specific parts, 
shares or assets, in the manner provided in RCW 11.86.031. 
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(2) Likewise, a beneficiary may so disclaim through an 
agent or attorney so authorized by written instrument. 

(3) A personal representative, guardian, attorney-in-fact 
if authorized under a durable power of attorney under chapter 
11.125 RCW, or other legal representative of the estate of a 
minor, incompetent, or deceased beneficiary, may so dis- 
claim on behalf of the beneficiary, with or without court 
order, if: 

(a) The legal representative deems the disclaimer to be in 
the best interests of those interested in the estate of the bene- 
ficiary and of those who take the disclaimed interest because 
of the disclaimer, and not detrimental to the best interests of 
the beneficiary; and 

(b) In the case of a guardian, no order has been issued 
under RCW 11.92.140 determining that the disclaimer is not 
in the best interests of the beneficiary. [2016 c 209 § 402; 
1989 c 34 § 2.] 

Short title—Application—Uniformity—Federal law application— 
Federal electronic signatures in global and national commerce act— 


Application—Dates—Effective date—2016 c 209: See RCW 11.125.010 
and 11.125.900 through 11.125.903. 


11.86.031 Contents of disclaimer—Time and filing 
requirements—Fee. (1) The disclaimer must: 

(a) Be in writing; 

(b) Be signed by the disclaimant; 

(c) Identify the interest to be disclaimed; and 

(d) State the disclaimer and the extent thereof. 

(2) The disclaimer must be delivered or mailed as pro- 
vided in subsection (3) of this section at any time after the 
creation of the interest, but in all events by nine months after 
the latest of: 

(a) The date the beneficiary attains the age of twenty-one 
years; 

(b) The date of the transfer; 

(c) The date that the beneficiary is finally ascertained 
and the beneficiary's interest is indefeasibly vested; or 

(d) December 17, 2010, if the date of the transfer is the 
date of the death of the creator of the interest and the creator 
dies after December 31, 2009, and before December 18, 
2010. 

(3) The disclaimer shall be mailed by first-class mail, or 
otherwise delivered, to the creator of the interest, the creator's 
legal representative, or the holder of the legal title to the prop- 
erty to which the interest relates or, if the creator is dead and 
there is no legal representative or holder of legal title, to the 
person having possession of the property. 

(4) If the date of the transfer is the date of the death of the 
creator of the interest, a copy of the disclaimer may be filed 
with the clerk of the probate court in which the estate of the 
creator is, or has been, administered, or, if no probate admin- 
istration has been commenced, then with the clerk of the 
court of any county provided by law as the place for probate 
administration of such person, where it shall be indexed 
under the name of the decedent in the probate index upon the 
payment of a fee established under *RCW 36.18.016. 

(5) The disclaimer of an interest in real property may be 
recorded, but shall constitute notice to all persons only from 
and after the date of recording. If recorded, a copy of the dis- 
claimer shall be recorded in the office of the auditor in the 
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county or counties where the real property is situated. [2011 
c 113 § 3; 1995 c 292 § 4; 1989 c 34 § 3.] 

*Reviser's note: The fee specified in RCW 36.18.016 for the filing of a 
disclaimer was deleted by section 18, chapter 457, Laws of 2005. 


Finding—Retroactive application—Application—C onstruction— 
Effective date—2011 c 113: See notes following RCW 11.108.090. 


11.86.041 Disposition of disclaimed interest. (1) 
Unless the instrument creating an interest directs to the con- 
trary, the interest disclaimed shall pass as if the beneficiary 
had died immediately prior to the date of the transfer of the 
interest. The disclaimer shall relate back to this date for all 
purposes. 

(2) Unless the beneficiary provides otherwise in the dis- 
claimer, in addition to the interests disclaimed, the benefi- 
ciary shall also be deemed to have disclaimed the minimum 
of all interests in the disclaimed property necessary to make 
the disclaimer a qualified disclaimer for purposes of section 
2518 of the Internal Revenue Code. 

(3) Any future interest taking effect in possession or 
enjoyment after termination of the interest disclaimed takes 
effect as if the beneficiary had died prior to the date of the 
beneficiary's final ascertainment as a beneficiary and the 
indefeasible vesting of the interest. 

(4) The disclaimer is binding upon the beneficiary and 
all persons claiming through or under the beneficiary. 

(5) Unless the instrument creating the interest directs to 
the contrary, a beneficiary whose interest in a devise or 
bequest under a will has been disclaimed shall be deemed to 
have died for purposes of RCW 11.12.110. 

(6) In the case of a disclaimer of property over which the 
disclaimant has any power to direct the beneficial enjoyment 
of the disclaimed property, the disclaimant shall also be 
deemed to have disclaimed any power to direct the beneficial 
enjoyment of the disclaimed property, unless the power is 
limited by an ascertainable standard relating to the health, 
education, support, or maintenance of any person as 
described in section 2041 or 2514 of the Internal Revenue 
Code and applicable regulations adopted under those sec- 
tions. This subsection applies unless the disclaimer specifi- 
cally provides otherwise. This subsection shall not be deemed 
to otherwise prevent such a disclaimant from acting as trustee 
or personal representative over disclaimed property. [1999 c 
43 § 1; 1997 c 252 § 73; 1991 c 7 § 1; 1989 c 34 § 4.] 


Additional notes found at www.leg.wa.gov 


11.86.051 When disclaimer barred—Exception. (1) 
A beneficiary may not disclaim an interest if: 

(a) The beneficiary has accepted the interest or a benefit 
thereunder; 

(b) The beneficiary has assigned, conveyed, encum- 
bered, pledged, or otherwise transferred the interest, or has 
contracted therefor; 

(c) The interest has been sold or otherwise disposed of 
pursuant to judicial process; or 

(d) The beneficiary has waived the right to disclaim in 
writing. The written waiver of the right to disclaim also is 
binding upon all persons claiming through or under the bene- 
ficiary. 

(2) Notwithstanding the provisions of subsection (1)(a) 
through (c) of this section, a beneficiary's receipt of a benefit 
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from property shall not necessarily bar such beneficiary's dis- 
claimer of an interest in the same property when, prior to the 
date of the transfer of the interest to be disclaimed, the bene- 
ficiary already owned an interest in such property in joint ten- 
ancy, as community property, or otherwise. Any such receipt, 
in the absence of clear and convincing evidence to the con- 
trary, shall be presumed to be an enjoyment or use of the 
interest the beneficiary already owned, and only after such 
interest and any benefit from such interest have been 
exhausted, shall the beneficiary be deemed to have received 
or accepted any part of the interest to be disclaimed. [2000 c 
24 § 1; 1989 c 34 § 5.] 


11.86.061 Effect of spendthrift or similar restriction. 
A beneficiary may disclaim under this chapter notwithstand- 
ing any limitation on the interest of the beneficiary in the 
nature of a spendthrift provision or similar restriction. [1989 
c 34§ 6.] 


11.86.071 Liability for distribution—Effect of dis- 
claimer. No legal representative of a creator of the interest, 
holder of legal title to property an interest in which is dis- 
claimed, or person having possession of the property shall be 
liable for any otherwise proper distribution or other disposi- 
tion made without actual knowledge of the disclaimer, or in 
reliance upon the disclaimer and without actual knowledge 
that the disclaimer is barred as provided in RCW 11.86.051. 
[1989 c 34 § 7.] 


11.86.080 Rights under other statutes or rules not 
abridged. This chapter shall not abridge the right of any per- 
son, apart from this chapter, under any existing or future stat- 
ute or rule of law, to disclaim any interest or to assign, con- 
vey, release, renounce or otherwise dispose of any interest. 
[1973 c 148 § 9] 


11.86.090 Interests existing on June 7, 1973. Any 
interest which exists on June 7, 1973 but which has not then 
become indefeasibly vested, or the taker of which has not 
then become finally ascertained, or of the existence of the 
transfer of which the beneficiary lacks knowledge, may be 
disclaimed after June 7, 1973 in the manner provided in 
RCW 11.86.031. However, for the purposes of RCW 
11.86.031(2), the date on which the beneficiary first knows of 
the existence of the transfer shall be deemed to be the date of 
the transfer. [1989 c 34 § 8; 1973 c 148 § 10.] 


Chapter 11.88 RCW 


GUARDIANSHIP—APPOINTMENT, 
QUALIFICATION, REMOVAL OF GUARDIANS 


Sections 

11.88.005 Legislative intent. 

11.88.008 "Professional guardian" defined. 

11.88.010 Authority to appoint guardians—Definitions—Venue—Nom- 
ination by principal. 

11.88.020 Qualifications. 

11.88.030 Petition—Contents—Hearing. 

11.88.040 Notice and hearing, when required—Service—Procedure. 

11.88.045 Legal counsel and jury trial—Proof—Medical report—Exam- 
inations— Waiver. 
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Rules of court: Guardians 
capacity to sue: CR 17. 
judgment for and settlement of claims of minors: SPR 98.16W. 
probate proceedings, application for fee, notice: SPR 98.12W. 
suit in own name: CR 17. 


Allowing child to work without permit, penalty: RCW 26.28.060. 
Bank soliciting appointment as guardian, penalty: RCW 30A.04.260. 
Costs against guardian of infant plaintiff: RCW 4.84.140. 
Declaratory judgments: Chapter 7.24 RCW. 

Embezzlement by guardian: RCW 9A.56.010(22)(b). 


Eminent domain 
by corporations, service on guardian of minors, idiots, lunatics or dis- 
tracted persons: RCW 8.20.020. 
by state, service of notice on guardian: RCW 8.04.020. 


Excise taxes, liability for, notice to department of revenue: RCW 82.32.240. 
Guardian may sue in own name: Rules of court: CR 17. 

Habeas corpus, granting of writ to guardian: RCW 7.36.020. 
Incapacitated person, appearance by guardian: RCW 4.08.060. 


Industrial insurance benefits, appointment of guardian to manage: RCW 
51.04.070. 


Investment of trust funds, guardians subject to chapter 304.24 RCW: RCW 
11.100.015. 


Investments, authorized 
generally: Chapter 304.24 RCW. 
housing authority bonds: RCW 35.82.220. 
United States corporation bonds: RCW 39.60.010. 


Jurors, challenge of, guardian and ward relationship ground for implied 
bias: RCW 4.44.180. 


Lawful use of force: RCW 9A.16.020. 


Limitation of actions by ward against guardian, recovery of real estate sold 
by guardian: RCW 4.16.070. 


Mental illness, proceedings: Chapter 71.05 RCW. 


Minor's personal service contracts, recovery by guardian barred: RCW 
26.28.050. 


Motor vehicle financial responsibility, release by injured minor executed by 
guardian: RCW 46.29.120. 


Name, action for change of—Fees: RCW 4.24.130. 
Partition: Chapter 7.52 RCW. 


Public assistance grants, appointment of guardian to receive: RCW 
74.08.280, 74.12.250. 


Real estate licenses, guardian exemption: RCW 18.85.151. 

Savings and loan association, guardian may be member of: RCW 33.20.060. 
Seduction, action for seduction of ward: RCW 4.24.020. 

State hospital patients, superintendent custodian of estate: RCW 72.23.230. 


Support and care of dependent child, liability of guardian, procedure, judg- 
ment: RCW 13.34.160, 13.34.161. 


Uniform veterans' guardianship act: Chapter 73.36 RCW. 
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Veterans: RCW 73.04.140. 

Volunteer firefighters' relief, appointment of guardian for firefighter: RCW 
41.24.140. 

Washington uniform transfers to minors act: Chapter 11.114 RCW. 

Witness, guardian as: RCW 5.60.030. 


11.88.005 Legislative intent. Itis the intent of the leg- 
islature to protect the liberty and autonomy of all people of 
this state, and to enable them to exercise their rights under the 
law to the maximum extent, consistent with the capacity of 
each person. The legislature recognizes that people with inca- 
pacities have unique abilities and needs, and that some people 
with incapacities cannot exercise their rights or provide for 
their basic needs without the help of a guardian. However, 
their liberty and autonomy should be restricted through the 
guardianship process only to the minimum extent necessary 
to adequately provide for their own health or safety, or to ade- 
quately manage their financial affairs. [1990 c 122 § 1; 1977 
ex.s. c 309 § 1; 1975 Ist ex.s. c 95 § 1.] 


Additional notes found at www.leg.wa.gov 


11.88.008 "Professional guardian" defined. As used 
in this chapter, "professional guardian" means a guardian 
appointed under this chapter who is not a member of the inca- 
pacitated person's family and who charges fees for carrying 
out the duties of court-appointed guardian of three or more 
incapacitated persons. [1997 c 312 § 2.] 


Additional notes found at www.leg.wa.gov 


11.88.010 Authority to appoint guardians—Defini- 
tions—Venue—Nomination by principal. (Effective until 
January 1, 2017.) (1) The superior court of each county shall 
have power to appoint guardians for the persons and/or 
estates of incapacitated persons, and guardians for the estates 
of nonresidents of the state who have property in the county 
needing care and attention. 

(a) For purposes of this chapter, a person may be deemed 
incapacitated as to person when the superior court determines 
the individual has a significant risk of personal harm based 
upon a demonstrated inability to adequately provide for nutri- 
tion, health, housing, or physical safety. 

(b) For purposes of this chapter, a person may be deemed 
incapacitated as to the person's estate when the superior court 
determines the individual is at significant risk of financial 
harm based upon a demonstrated inability to adequately man- 
age property or financial affairs. 

(c) A determination of incapacity is a legal not a medical 
decision, based upon a demonstration of management insuf- 
ficiencies over time in the area of person or estate. Age, 
eccentricity, poverty, or medical diagnosis alone shall not be 
sufficient to justify a finding of incapacity. 

(d) A person may also be determined incapacitated if he 
or she is under the age of majority as defined in RCW 
26.28.010. 

(e) For purposes of giving informed consent for health 
care pursuant to RCW 7.70.050 and 7.70.065, an "incompe- 
tent" person is any person who is (i) incompetent by reason of 
mental illness, developmental disability, senility, habitual 
drunkenness, excessive use of drugs, or other mental incapac- 
ity, of either managing his or her property or caring for him- 
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self or herself, or both, or (ii) incapacitated as defined in (a), 
(b), or (d) of this subsection. 

(f) For purposes of the terms "incompetent," "disabled," 
or "not legally competent," as those terms are used in the 
Revised Code of Washington to apply to persons incapaci- 
tated under this chapter, those terms shall be interpreted to 
mean "incapacitated" persons for purposes of this chapter. 

(2) The superior court for each county shall have power 
to appoint limited guardians for the persons and estates, or 
either thereof, of incapacitated persons, who by reason of 
their incapacity have need for protection and assistance, but 
who are capable of managing some of their personal and 
financial affairs. After considering all evidence presented as 
a result of such investigation, the court shall impose, by 
order, only such specific limitations and restrictions on an 
incapacitated person to be placed under a limited guardian- 
ship as the court finds necessary for such person's protection 
and assistance. A person shall not be presumed to be incapac- 
itated nor shall a person lose any legal rights or suffer any 
legal disabilities as the result of being placed under a limited 
guardianship, except as to those rights and disabilities specif- 
ically set forth in the court order establishing such a limited 
guardianship. In addition, the court order shall state the 
period of time for which it shall be applicable. 

(3) Venue for petitions for guardianship or limited 
guardianship shall lie in the county wherein the alleged inca- 
pacitated person is domiciled, or if such person resides in a 
facility supported in whole or in part by local, state, or federal 
funding sources, in either the county where the facility is 
located, the county of domicile prior to residence in the sup- 
ported facility, or the county where a parent or spouse or 
domestic partner of the alleged incapacitated person is domi- 
ciled. 

If the alleged incapacitated person's residency has 
changed within one year of the filing of the petition, any 
interested person may move for a change of venue for any 
proceedings seeking the appointment of a guardian or a lim- 
ited guardian under this chapter to the county of the alleged 
incapacitated person's last place of residence of one year or 
more. The motion shall be granted when it appears to the 
court that such venue would be in the best interests of the 
alleged incapacitated person and would promote more com- 
plete consideration of all relevant matters. 

(4) Under RCW 11.94.010, a principal may nominate, by 
a durable power of attorney, the guardian or limited guardian 
of his or her estate or person for consideration by the court if 
guardianship proceedings for the principal's person or estate 
are thereafter commenced. The court shall make its appoint- 
ment in accordance with the principal's most recent nomina- 
tion in a durable power of attorney except for good cause or 
disqualification. 

(5) Imposition of a guardianship for an incapacitated per- 
son shall not result in the loss of the right to vote unless the 
court determines that the person is incompetent for purposes 
of rationally exercising the franchise in that the individual 
lacks the capacity to understand the nature and effect of vot- 
ing such that she or he cannot make an individual choice. The 
court order establishing guardianship shall specify whether or 
not the individual retains voting rights. When a court deter- 
mines that the person is incompetent for the purpose of ratio- 
nally exercising the right to vote, the court shall notify the 
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appropriate county auditor. [2008 c 6 § 802; 2005 c 236 § 3; 
(2005 c 236 § 2 expired January 1, 2006); 2004 c 267 § 139; 
1991 c 289 § 1; 1990 c 122 § 2; 1984 c 149 § 176; 1977 ex.s. 
c 309 § 2; 1975 Ist ex.s. c 95 § 2; 1965 c 145 § 11.88.010. 
Prior: 1917 c 156 § 195; RRS § 1565; prior: Code 1881 § 
1604; 1873 p 314 § 299; 1855 p 15 § 1.] 

Part headings not law—Severability—2008 c 6: See RCW 26.60.900 
and 26.60.901. 


Findings—2005 c 236: "The legislature finds that the right to vote is a 
fundamental liberty and that this liberty should not be confiscated without 
due process. When the state chooses to use guardianship proceedings as the 
basis for the denial of a fundamental liberty, an individual is entitled to basic 
procedural protections that will ensure fundamental fairness. These basic 
procedural protections should include clear notice and a meaningful oppor- 
tunity to be heard. The legislature further finds that the state has a compelling 
interest in ensuring that those who cast a ballot understand the nature and 
effect of voting is an individual decision, and that any restriction of voting 
rights imposed through guardianship proceedings should be narrowly tai- 
lored to meet this compelling interest." [2005 c 236 § 1.] 


Additional notes found at www.leg.wa.gov 


11.88.010 Authority to appoint guardians—Defini- 
tions—Venue—Nomination by principal. (Effective Janu- 
ary I, 2017.) (1) The superior court of each county shall have 
power to appoint guardians for the persons and/or estates of 
incapacitated persons, and guardians for the estates of non- 
residents of the state who have property in the county needing 
care and attention. 

(a) For purposes of this chapter, a person may be deemed 
incapacitated as to person when the superior court determines 
the individual has a significant risk of personal harm based 
upon a demonstrated inability to adequately provide for nutri- 
tion, health, housing, or physical safety. 

(b) For purposes of this chapter, a person may be deemed 
incapacitated as to the person's estate when the superior court 
determines the individual is at significant risk of financial 
harm based upon a demonstrated inability to adequately man- 
age property or financial affairs. 

(c) A determination of incapacity is a legal not a medical 
decision, based upon a demonstration of management insuf- 
ficiencies over time in the area of person or estate. Age, 
eccentricity, poverty, or medical diagnosis alone shall not be 
sufficient to justify a finding of incapacity. 

(d) A person may also be determined incapacitated if he 
or she is under the age of majority as defined in RCW 
26.28.010. 

(e) For purposes of giving informed consent for health 
care pursuant to RCW 7.70.050 and 7.70.065, an "incompe- 
tent" person is any person who is (i) incompetent by reason of 
mental illness, developmental disability, senility, habitual 
drunkenness, excessive use of drugs, or other mental incapac- 
ity, of either managing his or her property or caring for him- 
self or herself, or both, or (ii) incapacitated as defined in (a), 
(b), or (d) of this subsection. 

(f) For purposes of the terms "incompetent," "disabled," 
or "not legally competent," as those terms are used in the 
Revised Code of Washington to apply to persons incapaci- 
tated under this chapter, those terms shall be interpreted to 
mean "incapacitated" persons for purposes of this chapter. 

(2) The superior court for each county shall have power 
to appoint limited guardians for the persons and estates, or 
either thereof, of incapacitated persons, who by reason of 
their incapacity have need for protection and assistance, but 
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who are capable of managing some of their personal and 
financial affairs. After considering all evidence presented as 
a result of such investigation, the court shall impose, by 
order, only such specific limitations and restrictions on an 
incapacitated person to be placed under a limited guardian- 
ship as the court finds necessary for such person's protection 
and assistance. A person shall not be presumed to be incapac- 
itated nor shall a person lose any legal rights or suffer any 
legal disabilities as the result of being placed under a limited 
guardianship, except as to those rights and disabilities specif- 
ically set forth in the court order establishing such a limited 
guardianship. In addition, the court order shall state the 
period of time for which it shall be applicable. 

(3) Venue for petitions for guardianship or limited 
guardianship shall lie in the county wherein the alleged inca- 
pacitated person is domiciled, or if such person resides in a 
facility supported in whole or in part by local, state, or federal 
funding sources, in either the county where the facility is 
located, the county of domicile prior to residence in the sup- 
ported facility, or the county where a parent or spouse or 
domestic partner of the alleged incapacitated person is domi- 
ciled. 

If the alleged incapacitated person's residency has 
changed within one year of the filing of the petition, any 
interested person may move for a change of venue for any 
proceedings seeking the appointment of a guardian or a lim- 
ited guardian under this chapter to the county of the alleged 
incapacitated person's last place of residence of one year or 
more. The motion shall be granted when it appears to the 
court that such venue would be in the best interests of the 
alleged incapacitated person and would promote more com- 
plete consideration of all relevant matters. 

(4) Under RCW 11.125.080, a principal may nominate, 
by a durable power of attorney, the guardian or limited guard- 
ian of his or her estate or person for consideration by the court 
if guardianship proceedings for the principal's person or 
estate are thereafter commenced. The court shall make its 
appointment in accordance with the principal's most recent 
nomination in a durable power of attorney except for good 
cause or disqualification. 

(5) Imposition of a guardianship for an incapacitated per- 
son shall not result in the loss of the right to vote unless the 
court determines that the person is incompetent for purposes 
of rationally exercising the franchise in that the individual 
lacks the capacity to understand the nature and effect of vot- 
ing such that she or he cannot make an individual choice. The 
court order establishing guardianship shall specify whether or 
not the individual retains voting rights. When a court deter- 
mines that the person is incompetent for the purpose of ratio- 
nally exercising the right to vote, the court shall notify the 
appropriate county auditor. [2016 c 209 § 403; 2008 c 6 § 
802; 2005 c 236 § 3; (2005 c 236 § 2 expired January 1, 
2006); 2004 c 267 § 139; 1991 c 289 § 1; 1990 c 122 § 2; 
1984 c 149 § 176; 1977 ex.s. c 309 § 2; 1975 Ist ex.s. c 95 § 
2; 1965 c 145 § 11.88.010. Prior: 1917 c 156 § 195; RRS § 
1565; prior: Code 1881 § 1604; 1873 p 314 § 299; 1855 p 15 
$1] 

Short title—Application—Uniformity—Federal law application— 
Federal electronic signatures in global and national commerce act— 


Application—Dates—Effective date—2016 c 209: See RCW 11.125.010 
and 11.125.900 through 11.125.903. 
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Part headings not law—Severability—2008 c 6: See RCW 26.60.900 
and 26.60.901. 


Findings—2005 c 236: "The legislature finds that the right to vote is a 
fundamental liberty and that this liberty should not be confiscated without 
due process. When the state chooses to use guardianship proceedings as the 
basis for the denial of a fundamental liberty, an individual is entitled to basic 
procedural protections that will ensure fundamental fairness. These basic 
procedural protections should include clear notice and a meaningful oppor- 
tunity to be heard. The legislature further finds that the state has a compelling 
interest in ensuring that those who cast a ballot understand the nature and 
effect of voting is an individual decision, and that any restriction of voting 
rights imposed through guardianship proceedings should be narrowly tai- 
lored to meet this compelling interest." [2005 c 236 § 1.] 


Additional notes found at www.leg.wa.gov 


11.88.020 Qualifications. (1) Any suitable person over 
the age of eighteen years, or any parent under the age of eigh- 
teen years or, if the petition is for appointment of a profes- 
sional guardian, any individual or guardianship service that 
meets any certification requirements established by the 
administrator for the courts, may, if not otherwise disquali- 
fied, be appointed guardian or limited guardian of the person 
and/or the estate of an incapacitated person. A financial insti- 
tution subject to the jurisdiction of the department of finan- 
cial institutions and authorized to exercise trust powers, and a 
federally chartered financial institution when authorized to 
do so, may act as a guardian of the estate of an incapacitated 
person without having to meet the certification requirements 
established by the administrator for the courts. No person is 
qualified to serve as a guardian who is 

(a) under eighteen years of age except as otherwise pro- 
vided herein; 

(b) of unsound mind; 

(c) convicted of a felony or of a misdemeanor involving 
moral turpitude; 

(d) a nonresident of this state who has not appointed a 
resident agent to accept service of process in all actions or 
proceedings with respect to the estate and caused such 
appointment to be filed with the court; 

(e) a corporation not authorized to act as a fiduciary, 
guardian, or limited guardian in the state; 

(f) a person whom the court finds unsuitable. 

(2) The professional guardian certification requirements 
required under this section shall not apply to a testamentary 
guardian appointed under RCW 11.88.080. 

(3) Ifa guardian or limited guardian is not a certified pro- 
fessional guardian or financial institution authorized under 
this section, the guardian or limited guardian shall complete 
any standardized training video or web cast for lay guardians 
made available by the administrative office of the courts and 
the superior court where the petition is filed unless granted a 
waiver by the court under RCW 11.92.043 or 11.92.040. The 
training video or web cast must be provided at no cost to the 
guardian or limited guardian. 

(a) If a petitioner requests the appointment of a specific 
individual to act as a guardian or limited guardian, the peti- 
tion for guardianship or limited guardianship shall include 
evidence of the successful completion of the required training 
video or web cast by the proposed guardian or limited guard- 
ian. The superior court may defer the completion of the train- 
ing requirement to a date no later than ninety days after 
appointment if the petitioner requests expedited appointment 
due to emergent circumstances. 
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(b) If no person is identified to be appointed guardian or 
limited guardian at the time the petition is filed, then the court 
shall require the completion of the required training video or 
web cast by a date no later than ninety days after the appoint- 
ment. [2011 c 329 § 1; 1997 c 312 § 1; 1990 c 122 § 3; 1975 
Ist ex.s. c 95 § 3; 1971 c 28 § 4; 1965 c 145 § 11.88.020. 
Prior: 1917 c 156 § 196; RRS § 1566.] 


Banks and trust companies may act as guardian: RCW 11.36.010. 


Additional notes found at www.leg.wa.gov 


11.88.030 Petition—Contents—Hearing. (1) Any 
person or entity may petition for the appointment of a quali- 
fied person, certified professional guardian, or financial insti- 
tution authorized in RCW 11.88.020 as the guardian or lim- 
ited guardian of an incapacitated person. No liability for fil- 
ing a petition for guardianship or limited guardianship shall 
attach to a petitioner acting in good faith and upon reasonable 
basis. A petition for guardianship or limited guardianship 
shall state: 

(a) The name, age, residence, and post office address of 
the alleged incapacitated person; 

(b) The nature of the alleged incapacity in accordance 
with RCW 11.88.010; 

(c) The approximate value and description of property, 
including any compensation, pension, insurance, or allow- 
ance, to which the alleged incapacitated person may be enti- 
tled; 

(d) Whether there is, in any state, a guardian or limited 
guardian, or pending guardianship action for the person or 
estate of the alleged incapacitated person; 

(e) The residence and post office address of the person 
whom petitioner asks to be appointed guardian or limited 
guardian; 

(f) The names and addresses, and nature of the relation- 
ship, so far as known or can be reasonably ascertained, of the 
persons most closely related by blood, marriage, or state reg- 
istered domestic partnership to the alleged incapacitated per- 
son; 

(g) The name and address of the person or facility having 
the care and custody of the alleged incapacitated person; 

(h) The reason why the appointment of a guardian or 
limited guardian is sought and the interest of the petitioner in 
the appointment, and whether the appointment is sought as 
guardian or limited guardian of the person, the estate, or both; 

(i) A description of any alternate arrangements previ- 
ously made by the alleged incapacitated person, such as trusts 
or powers of attorney, including identifying any guardianship 
nominations contained in a power of attorney, and why a 
guardianship is nevertheless necessary; 

(j) The nature and degree of the alleged incapacity and 
the specific areas of protection and assistance requested and 
the limitation of rights requested to be included in the court's 
order of appointment; 

(k) The requested term of the limited guardianship to be 
included in the court's order of appointment; and 

(1) Whether the petitioner is proposing a specific individ- 
ual to act as guardian ad litem and, if so, the individual's 
knowledge of or relationship to any of the parties, and why 
the individual is proposed. 

(2) The petition shall include evidence of successful 
completion of any training required under RCW 11.88.020 
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by the proposed guardian or limited guardian unless the peti- 
tioner requests expedited appointment due to emergent cir- 
cumstances. 

(3)(a) The attorney general may petition for the appoint- 
ment of a guardian or limited guardian in any case in which 
there is cause to believe that a guardianship is necessary and 
no private party is able and willing to petition. 

(b) Prepayment of a filing fee shall not be required in any 
guardianship or limited guardianship brought by the attorney 
general. Payment of the filing fee shall be ordered from the 
estate of the incapacitated person at the hearing on the merits 
of the petition, unless in the judgment of the court, such pay- 
ment would impose a hardship upon the incapacitated person, 
in which case the filing shall be waived. 

(4) No filing fee shall be charged by the court for filing 
either a petition for guardianship or a petition for limited 
guardianship if the petition alleges that the alleged incapaci- 
tated person has total assets of a value of less than three thou- 
sand dollars. 

(5)(a) Notice that a guardianship proceeding has been 
commenced shall be personally served upon the alleged inca- 
pacitated person and the guardian ad litem along with a copy 
of the petition for appointment of a guardian. Such notice 
shall be served not more than five court days after the petition 
has been filed. 

(b) Notice under this subsection shall include a clear and 
easily readable statement of the legal rights of the alleged 
incapacitated person that could be restricted or transferred to 
a guardian by a guardianship order as well as the right to 
counsel of choice and to a jury trial on the issue of incapacity. 
Such notice shall be in substantially the following form and 
shall be in capital letters, double-spaced, and in a type size 
not smaller than ten-point type: 


IMPORTANT NOTICE 
PLEASE READ CAREFULLY 


A PETITION TO HAVE A GUARDIAN APPOINTED FOR 
YOU HAS BEEN FILED IN THE...... COUNTY SUPE- 
RIOR COURT BY...... IF A GUARDIAN IS 
APPOINTED, YOU COULD LOSE ONE OR MORE OF 
THE FOLLOWING RIGHTS: 

(1) TO MARRY, DIVORCE, OR ENTER INTO OR 
END A STATE REGISTERED DOMESTIC PARTNER- 
SHIP; 

(2) TO VOTE OR HOLD AN ELECTED OFFICE; 

(3) TO ENTER INTO A CONTRACT OR MAKE OR 
REVOKE A WILL; 

(4) TO APPOINT SOMEONE TO ACT ON YOUR 
BEHALF; 

(5) TO SUE AND BE SUED OTHER THAN 
THROUGH A GUARDIAN; 

(6) TO POSSESS A LICENSE TO DRIVE; 

(7) TO BUY, SELL, OWN, MORTGAGE, OR LEASE 
PROPERTY; 

(8) TO CONSENT TO OR REFUSE MEDICAL 
TREATMENT; 

(9) TO DECIDE WHO SHALL PROVIDE CARE AND 
ASSISTANCE; 

(10) TO MAKE DECISIONS REGARDING SOCIAL 
ASPECTS OF YOUR LIFE. 
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UNDER THE LAW, YOU HAVE CERTAIN RIGHTS. 


YOU HAVE THE RIGHT TO BE REPRESENTED BY A 
LAWYER OF YOUR OWN CHOOSING. THE COURT 
WILL APPOINT A LAWYER TO REPRESENT YOU IF 
YOU ARE UNABLE TO PAY OR PAYMENT WOULD 
RESULT IN A SUBSTANTIAL HARDSHIP TO YOU. 


YOU HAVE THE RIGHT TO ASK FOR A JURY TO 
DECIDE WHETHER OR NOT YOU NEED A GUARDIAN 
TO HELP YOU. 


YOU HAVE THE RIGHT TO BE PRESENT IN COURT 
AND TESTIFY WHEN THE HEARING IS HELD TO 
DECIDE WHETHER OR NOT YOU NEED A GUARD- 
IAN. IF A GUARDIAN AD LITEM IS APPOINTED, YOU 
HAVE THE RIGHT TO REQUEST THE COURT TO 
REPLACE THAT PERSON. 


(6) All petitions filed under the provisions of this section 
shall be heard within sixty days unless an extension of time is 
requested by a party or the guardian ad litem within such 
sixty day period and granted for good cause shown. If an 
extension is granted, the court shall set a new hearing date. 
[2011 c 329 § 2; 2009 c 521 § 36; 1996 c 249 § 8; 1995 c 297 
§ 1; 1991 c 289 § 2; 1990 c 122 § 4; 1977 ex.s. c 309 § 3; 
1975 Ist ex.s. c 95 § 4; 1965 c 145 § 11.88.030. Prior: 1927 c 
170 § 1; 1917 c 156 § 197; RRS § 1567; prior: 1909 c 118 § 
1; 1903 c 130 § 1.] 

Intent—1996 c 249: See note following RCW 2.56.030. 
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11.88.040 Notice and hearing, when required—Ser- 
vice—Procedure. Before appointing a guardian or a limited 
guardian, notice of a hearing, to be held not less than ten days 
after service thereof, shall be served personally upon the 
alleged incapacitated person, if over fourteen years of age, 
and served upon the guardian ad litem. 

Before appointing a guardian or a limited guardian, 
notice of a hearing, to be held not less than ten days after ser- 
vice thereof, shall be given by registered or certified mail to 
the last known address requesting a return receipt signed by 
the addressee or an agent appointed by the addressee, or by 
personal service in the manner provided for services of sum- 
mons, to the following: 

(1) The alleged incapacitated person, or minor, if under 
fourteen years of age; 

(2) A parent, if the alleged incapacitated person is a 
minor, all known children not residing with a notified person, 
and the spouse or domestic partner of the alleged incapaci- 
tated person if any; 

(3) Any other person who has been appointed as guard- 
ian or limited guardian, or the person with whom the alleged 
incapacitated person resides. No notice need be given to 
those persons named in subsections (2) and (3) of this section 
if they have signed the petition for the appointment of the 
guardian or limited guardian or have waived notice of the 
hearing. 

(4) If the petition is by a parent asking for appointment as 
guardian or limited guardian of a minor child under the age of 
fourteen years, or if the petition is accompanied by the writ- 
ten consent of a minor of the age of fourteen years or upward, 
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who consents to the appointment of the guardian or limited 
guardian asked for, or if the petition is by a nonresident 
guardian of any minor or incapacitated person, then the court 
may appoint the guardian without notice of the hearing. The 
court for good cause may reduce the number of days of 
notice, but in every case, at least three days notice shall be 
given. 

The alleged incapacitated person shall be present in court 
at the final hearing on the petition: PROVIDED, That this 
requirement may be waived at the discretion of the court for 
good cause other than mere inconvenience shown in the 
report to be provided by the guardian ad litem pursuant to 
RCW 11.88.090 as now or hereafter amended, or if no guard- 
ian ad litem is required to be appointed pursuant to RCW 
11.88.090, as now or hereafter amended, at the discretion of 
the court for good cause shown by a party. Alternatively, the 
court may remove itself to the place of residence of the 
alleged incapacitated person and conduct the final hearing in 
the presence of the alleged incapacitated person. Final hear- 
ings on the petition may be held in closed court without 
admittance of any person other than those necessary to the 
action or proceeding. 

If presence of the alleged incapacitated person is waived 
and the court does not remove itself to the place of residence 
of such person, the guardian ad litem shall appear in person at 
the final hearing on the petition. [2008 c 6 § 803; 1995 c 297 
§ 2; 1991 c 289 § 3; 1990 c 122 § 5; 1984 c 149 § 177; 1977 
ex.s. c 309 § 4; 1975 Ist ex.s. c 95 § 5; 1969 c 70 § 1; 1965 c 
145 § 11.88.040. Prior: 1927 c 170 § 2; 1923 c 142 § 4; 1917 
c 156 § 198; RRS § 1568; prior: 1909 c 118 § 2; 1903 c 130 
§§ 2, 3.] 

Part headings not law—Severability—2008 c 6: See RCW 26.60.900 
and 26.60.901. 


Additional notes found at www.leg.wa.gov 


11.88.045 Legal counsel and jury trial—Proof— 
Medical report—Examinations—Waiver. (1)(a) Alleged 
incapacitated individuals shall have the right to be repre- 
sented by willing counsel of their choosing at any stage in 
guardianship proceedings. The court shall provide counsel to 
represent any alleged incapacitated person at public expense 
when either: (i) The individual is unable to afford counsel, or 
(ii) the expense of counsel would result in substantial hard- 
ship to the individual, or (iii) the individual does not have 
practical access to funds with which to pay counsel. If the 
individual can afford counsel but lacks practical access to 
funds, the court shall provide counsel and may impose a 
reimbursement requirement as part of a final order. When, in 
the opinion of the court, the rights and interests of an alleged 
or adjudicated incapacitated person cannot otherwise be ade- 
quately protected and represented, the court on its own 
motion shall appoint an attorney at any time to represent such 
person. Counsel shall be provided as soon as practicable after 
a petition is filed and long enough before any final hearing to 
allow adequate time for consultation and preparation. Absent 
a convincing showing in the record to the contrary, a period 
of less than three weeks shall be presumed by a reviewing 
court to be inadequate time for consultation and preparation. 

(b) Counsel for an alleged incapacitated individual shall 
act as an advocate for the client and shall not substitute coun- 
sel's own judgment for that of the client on the subject of 
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what may be in the client's best interests. Counsel's role shall 
be distinct from that of the guardian ad litem, who is expected 
to promote the best interest of the alleged incapacitated indi- 
vidual, rather than the alleged incapacitated individual's 
expressed preferences. 

(c) If an alleged incapacitated person is represented by 
counsel and does not communicate with counsel, counsel 
may ask the court for leave to withdraw for that reason. If sat- 
isfied, after affording the alleged incapacitated person an 
opportunity for a hearing, that the request is justified, the 
court may grant the request and allow the case to proceed 
with the alleged incapacitated person unrepresented. 

(2) During the pendency of any guardianship, any attor- 
ney purporting to represent a person alleged or adjudicated to 
be incapacitated shall petition to be appointed to represent the 
incapacitated or alleged incapacitated person. Fees for repre- 
sentation described in this section shall be subject to approval 
by the court pursuant to the provisions of RCW 11.92.180. 

(3) The alleged incapacitated person is further entitled to 
testify and present evidence and, upon request, entitled to a 
jury trial on the issues of his or her alleged incapacity. The 
standard of proof to be applied in a contested case, whether 
before a jury or the court, shall be that of clear, cogent, and 
convincing evidence. 

(4) In all proceedings for appointment of a guardian or 
limited guardian, the court must be presented with a written 
report from a physician licensed to practice under chapter 
18.71 or 18.57 RCW, psychologist licensed under chapter 
18.83 RCW, or advanced registered nurse practitioner 
licensed under chapter 18.79 RCW, selected by the guardian 
ad litem. If the alleged incapacitated person opposes the 
health care professional selected by the guardian ad litem to 
prepare the medical report, then the guardian ad litem shall 
use the health care professional selected by the alleged inca- 
pacitated person. The guardian ad litem may also obtain a 
supplemental examination. The physician, psychologist, or 
advanced registered nurse practitioner shall have personally 
examined and interviewed the alleged incapacitated person 
within thirty days of preparation of the report to the court and 
shall have expertise in the type of disorder or incapacity the 
alleged incapacitated person is believed to have. The report 
shall contain the following information and shall be set forth 
in substantially the following format: 

(a) The name and address of the examining physician, 
psychologist, or advanced registered nurse practitioner; 

(b) The education and experience of the physician, psy- 
chologist, or advanced registered nurse practitioner pertinent 
to the case; 

(c) The dates of examinations of the alleged incapaci- 
tated person; 

(d) A summary of the relevant medical, functional, neu- 
rological, or mental health history of the alleged incapaci- 
tated person as known to the examining physician, psycholo- 
gist, or advanced registered nurse practitioner; 

(e) The findings of the examining physician, psycholo- 
gist, or advanced registered nurse practitioner as to the condi- 
tion of the alleged incapacitated person; 

(f) Current medications; 

(g) The effect of current medications on the alleged inca- 
pacitated person's ability to understand or participate in 
guardianship proceedings; 
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(h) Opinions on the specific assistance the alleged inca- 
pacitated person needs; 

(i) Identification of persons with whom the physician, 
psychologist, or advanced registered nurse practitioner has 
met or spoken regarding the alleged incapacitated person. 

The court shall not enter an order appointing a guardian 
or limited guardian until a medical or mental status report 
meeting the above requirements is filed. 

The requirement of filing a medical report is waived if 
the basis of the guardianship is minority. 

(5) During the pendency of an action to establish a 
guardianship, a petitioner or any person may move for tem- 
porary relief under chapter 7.40 RCW, to protect the alleged 
incapacitated person from abuse, neglect, abandonment, or 
exploitation, as those terms are defined in RCW 74.34.020, 
or to address any other emergency needs of the alleged inca- 
pacitated person. Any alternative arrangement executed 
before filing the petition for guardianship shall remain effec- 
tive unless the court grants the relief requested under chapter 
7.40 RCW, or unless, following notice and a hearing at which 
all parties directly affected by the arrangement are present, 
the court finds that the alternative arrangement should not 
remain effective. [2001 c 148 § 1; 1996 c 249 § 9; 1995 c 297 
§ 3; 1991 c 289 § 4; 1990 c 122 § 6; 1977 ex.s. c 309 § 5; 
1975 Ist ex.s. c 95 § 7.] 

Intent—1996 c 249: See note following RCW 2.56.030. 


Additional notes found at www.leg.wa.gov 


11.88.080 Guardians nominated by will or durable 
power of attorney. (Effective until January 1, 2017.) When 
either parent is deceased, the surviving parent of any minor 
child or a sole parent of a minor child, may by last will or 
durable power of attorney nominate a guardian or guardians 
of the person, or of the estate or both, of a minor child, 
whether born at the time of executing the instrument or after- 
wards, to continue during the minority of such child or for 
any less time. This nomination shall be effective in the event 
of the death or incapacity of such parent. Every guardian of 
the estate of a child shall give bond in like manner and with 
like conditions as required by RCW 11.88.100 and 
11.88.110, and he or she shall have the same powers and per- 
form the same duties with regard to the person and estate of 
the minor as a guardian appointed under this chapter. The 
court shall confirm the parent's nomination unless the court 
finds, based upon evidence presented at a hearing on the mat- 
ter, that the individual nominated in the surviving parent's 
will or durable power of attorney is not qualified to serve. 
[2005 c 97 § 11; 1990 c 122 § 7; 1965 c 145 § 11.88.080. 
Prior: 1917 c 156 § 210; RRS § 1580; prior: Code 1881 § 
1618; 1860 p 228 § 335.] 


Additional notes found at www.leg.wa.gov 


11.88.080 Guardians nominated by will or durable 
power of attorney. (Effective January 1, 2017.) When 
either parent is deceased, the surviving parent of any minor 
child or a sole parent of a minor child, may by last will or 
durable power of attorney nominate a guardian or guardians 
of the person, or of the estate or both, of a minor child, 
whether born at the time of executing the instrument or after- 
wards, to continue during the minority of such child or for 
any less time. This nomination shall be effective in the event 
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of the death or incapacity of such parent. Every guardian of 
the estate of a child shall give bond in like manner and with 
like conditions as required by RCW 11.88.100 and 
11.88.110, and he or she shall have the same powers and per- 
form the same duties with regard to the person and estate of 
the minor as a guardian appointed under this chapter. The 
court shall confirm the parent's nomination unless the court 
finds, based upon evidence presented at a hearing on the mat- 
ter, that the individual nominated in the surviving parent's 
will or durable power of attorney is not qualified to serve. In 
the event of a conflict between the provisions of a will nomi- 
nating a testamentary guardian under the authority of this 
section and the nomination of a guardian under RCW 
11.125.410, the most recent designation shall control. This 
section applies to actions commenced under RCW 
11.125.160. [2016 c 209 § 401; 2005 c 97 § 11; 1990 c 122 § 
7; 1965 c 145 § 11.88.080. Prior: 1917 c 156 § 210; RRS § 
1580; prior: Code 1881 § 1618; 1860 p 228 § 335.] 

Short title—Application—Uniformity—Federal law application— 
Federal electronic signatures in global and national commerce act— 


Application—Dates—Effective date—2016 c 209: See RCW 11.125.010 
and 11.125.900 through 11.125.903. 


Additional notes found at www.leg.wa.gov 


11.88.090 Guardian ad litem—Mediation—Appoint- 
ment—Qualifications—Notice of and statement by 
guardian ad litem—Hearing and notice—Attorneys' fees 
and costs—Registry—Duties—Report—Responses—Fee. 
(1) Nothing contained in RCW 11.88.080 through 11.88.120, 
11.92.010 through 11.92.040, 11.92.060 through 11.92.120, 
11.92.170, and 11.92.180 shall affect or impair the power of 
any court to appoint a guardian ad litem to defend the inter- 
ests of any incapacitated person interested in any suit or mat- 
ter pending therein, or to commence and prosecute any suit in 
his or her behalf. 

(2) Prior to the appointment of a guardian or a limited 
guardian, whenever it appears that the incapacitated person or 
incapacitated person's estate could benefit from mediation 
and such mediation would likely result in overall reduced 
costs to the estate, upon the motion of the alleged incapaci- 
tated person or the guardian ad litem, or subsequent to such 
appointment, whenever it appears that the incapacitated per- 
son or incapacitated person's estate could benefit from medi- 
ation and such mediation would likely result in overall 
reduced costs to the estate, upon the motion of any interested 
person, the court may: 

(a) Require any party or other person subject to the juris- 
diction of the court to participate in mediation; 

(b) Establish the terms of the mediation; and 

(c) Allocate the cost of the mediation pursuant to *RCW 
11.96.140. 

(3) Upon receipt of a petition for appointment of guard- 
ian or limited guardian, except as provided herein, the court 
shall appoint a guardian ad litem to represent the best inter- 
ests of the alleged incapacitated person, who shall be a person 
found or known by the court to: 

(a) Be free of influence from anyone interested in the 
result of the proceeding; and 

(b) Have the requisite knowledge, training, or expertise 
to perform the duties required by this section. 
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The guardian ad litem shall within five days of receipt of 
notice of appointment file with the court and serve, either 
personally or by certified mail with return receipt, each party 
with a statement including: His or her training relating to the 
duties as a guardian ad litem; his or her criminal history as 
defined in RCW 9.94A.030 for the period covering ten years 
prior to the appointment; his or her hourly rate, if compen- 
sated; whether the guardian ad litem has had any contact with 
a party to the proceeding prior to his or her appointment; and 
whether he or she has an apparent conflict of interest. Within 
three days of the later of the actual service or filing of the 
guardian ad litem's statement, any party may set a hearing 
and file and serve a motion for an order to show cause why 
the guardian ad litem should not be removed for one of the 
following three reasons: (i) Lack of expertise necessary for 
the proceeding; (ii) an hourly rate higher than what is reason- 
able for the particular proceeding; or (iii) a conflict of inter- 
est. Notice of the hearing shall be provided to the guardian ad 
litem and all parties. If, after a hearing, the court enters an 
order replacing the guardian ad litem, findings shall be 
included, expressly stating the reasons for the removal. If the 
guardian ad litem is not removed, the court has the authority 
to assess to the moving party, attorneys’ fees and costs related 
to the motion. The court shall assess attorneys! fees and costs 
for frivolous motions. 

No guardian ad litem need be appointed when a parent is 
petitioning for a guardian or a limited guardian to be 
appointed for his or her minor child and the minority of the 
child, as defined by RCW 11.92.010, is the sole basis of the 
petition. The order appointing the guardian ad litem shall 
recite the duties set forth in subsection (5) of this section. The 
appointment of a guardian ad litem shall have no effect on the 
legal competency of the alleged incapacitated person and 
shall not overcome the presumption of competency or full 
legal and civil rights of the alleged incapacitated person. 

(4)(a) The superior court of each county shall develop 
and maintain a registry of persons who are willing and quali- 
fied to serve as guardians ad litem in guardianship matters. 
The court shall choose as guardian ad litem a person whose 
name appears on the registry in a system of consistent rota- 
tion, except in extraordinary circumstances such as the need 
for particular expertise. The court shall develop procedures 
for periodic review of the persons on the registry and for pro- 
bation, suspension, or removal of persons on the registry for 
failure to perform properly their duties as guardian ad litem. 
In the event the court does not select the person next on the 
list, it shall include in the order of appointment a written rea- 
son for its decision. 

(b) To be eligible for the registry a person shall: 

(i) Present a written statement outlining his or her back- 
ground and qualifications. The background statement shall 
include, but is not limited to, the following information: 

(A) Level of formal education; 

(B) Training related to the guardian ad litem's duties; 

(C) Number of years' experience as a guardian ad litem; 

(D) Number of appointments as a guardian ad litem and 
the county or counties of appointment; 

(E) Criminal history, as defined in RCW 9.94A.030; and 

(F) Evidence of the person's knowledge, training, and 
experience in each of the following: Needs of impaired 
elderly people, physical disabilities, mental illness, develop- 
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mental disabilities, and other areas relevant to the needs of 
incapacitated persons, legal procedure, and the requirements 
of chapters 11.88 and 11.92 RCW. 

The written statement of qualifications shall include the 
names of any counties in which the person was removed from 
a guardian ad litem registry pursuant to a grievance action, 
and the name of the court and the cause number of any case 
in which the court has removed the person for cause; and 

(ii) Complete the training as described in (e) of this sub- 
section. The training is not applicable to guardians ad litem 
appointed pursuant to special proceeding Rule 98.16W. 

(c) Superior court shall remove any person from the 
guardian ad litem registry who misrepresents his or her qual- 
ifications pursuant to a grievance procedure established by 
the court. 

(d) The background and qualification information shall 
be updated annually. 

(e) The department of social and health services shall 
convene an advisory group to develop a model guardian ad 
litem training program and shall update the program bienni- 
ally. The advisory group shall consist of representatives from 
consumer, advocacy, and professional groups knowledgeable 
in developmental disabilities, neurological impairment, phys- 
ical disabilities, mental illness, domestic violence, aging, 
legal, court administration, the Washington state bar associa- 
tion, and other interested parties. 

(f) The superior court shall require utilization of the 
model program developed by the advisory group as described 
in (e) of this subsection, to assure that candidates applying for 
registration as a qualified guardian ad litem shall have satis- 
factorily completed training to attain these essential mini- 
mum qualifications to act as guardian ad litem. 

(5) The guardian ad litem appointed pursuant to this sec- 
tion shall have the following duties: 

(a) To meet and consult with the alleged incapacitated 
person as soon as practicable following appointment and 
explain, in language which such person can reasonably be 
expected to understand, the substance of the petition, the 
nature of the resultant proceedings, the person's right to con- 
test the petition, the identification of the proposed guardian or 
limited guardian, the right to a jury trial on the issue of his or 
her alleged incapacity, the right to independent legal counsel 
as provided by RCW 11.88.045, and the right to be present in 
court at the hearing on the petition; 

(b) To obtain a written report according to RCW 
11.88.045; and such other written or oral reports from other 
qualified professionals as are necessary to permit the guard- 
ian ad litem to complete the report required by this section; 

(c) To meet with the person whose appointment is sought 
as guardian or limited guardian and ascertain: 

(i) The proposed guardian's knowledge of the duties, 
requirements, and limitations of a guardian; and 

(ii) The steps the proposed guardian intends to take or 
has taken to identify and meet the needs of the alleged inca- 
pacitated person; 

(d) To consult as necessary to complete the investigation 
and report required by this section with those known rela- 
tives, friends, or other persons the guardian ad litem deter- 
mines have had a significant, continuing interest in the wel- 
fare of the alleged incapacitated person; 
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(e) To investigate alternate arrangements made, or which 
might be created, by or on behalf of the alleged incapacitated 
person, such as revocable or irrevocable trusts, durable pow- 
ers of attorney, or blocked accounts; whether good cause 
exists for any such arrangements to be discontinued; and why 
such arrangements should not be continued or created in lieu 
of a guardianship; 

(f) To provide the court with a written report which shall 
include the following: 

(i) A description of the nature, cause, and degree of inca- 
pacity, and the basis upon which this judgment was made; 

(ii) A description of the needs of the incapacitated person 
for care and treatment, the probable residential requirements 
of the alleged incapacitated person and the basis upon which 
these findings were made; 

(iii) An evaluation of the appropriateness of the guardian 
or limited guardian whose appointment is sought and a 
description of the steps the proposed guardian has taken or 
intends to take to identify and meet current and emerging 
needs of the incapacitated person; 

(iv) A description of any alternative arrangements previ- 
ously made by the alleged incapacitated person or which 
could be made, and whether and to what extent such alterna- 
tives should be used in lieu of a guardianship, and if the 
guardian ad litem is recommending discontinuation of any 
such arrangements, specific findings as to why such arrange- 
ments are contrary to the best interest of the alleged incapac- 
itated person; 

(v) A description of the abilities of the alleged incapaci- 
tated person and a recommendation as to whether a guardian 
or limited guardian should be appointed. If appointment of a 
limited guardian is recommended, the guardian ad litem shall 
recommend the specific areas of authority the limited guard- 
ian should have and the limitations and disabilities to be 
placed on the incapacitated person; 

(vi) An evaluation of the person's mental ability to ratio- 
nally exercise the right to vote and the basis upon which the 
evaluation is made; 

(vii) Any expression of approval or disapproval made by 
the alleged incapacitated person concerning the proposed 
guardian or limited guardian or guardianship or limited 
guardianship; 

(viii) Identification of persons with significant interest in 
the welfare of the alleged incapacitated person who should be 
advised of their right to request special notice of proceedings 
pursuant to RCW 11.92.150; and 

(ix) Unless independent counsel has appeared for the 
alleged incapacitated person, an explanation of how the 
alleged incapacitated person responded to the advice of the 
right to jury trial, to independent counsel and to be present at 
the hearing on the petition. 

Within forty-five days after notice of commencement of 
the guardianship proceeding has been served upon the guard- 
ian ad litem, and at least fifteen days before the hearing on the 
petition, unless an extension or reduction of time has been 
granted by the court for good cause, the guardian ad litem 
shall file its report and send a copy to the alleged incapaci- 
tated person and his or her counsel, spouse or domestic part- 
ner, all children not residing with a notified person, those per- 
sons described in (f)(viii) of this subsection, and persons who 
have filed a request for special notice pursuant to RCW 
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11.92.150. If the guardian ad litem needs additional time to 
finalize his or her report, then the guardian ad litem shall peti- 
tion the court for a postponement of the hearing or, with the 
consent of all other parties, an extension or reduction of time 
for filing the report. If the hearing does not occur within sixty 
days of filing the petition, then upon the two-month anniver- 
sary of filing the petition and on or before the same day of 
each following month until the hearing, the guardian ad litem 
shall file interim reports summarizing his or her activities on 
the proceeding during that time period as well as fees and 
costs incurred; 

(g) To advise the court of the need for appointment of 
counsel for the alleged incapacitated person within five court 
days after the meeting described in (a) of this subsection 
unless (i) counsel has appeared, (ii) the alleged incapacitated 
person affirmatively communicated a wish not to be repre- 
sented by counsel after being advised of the right to represen- 
tation and of the conditions under which court-provided 
counsel may be available, or (iii) the alleged incapacitated 
person was unable to communicate at all on the subject, and 
the guardian ad litem is satisfied that the alleged incapaci- 
tated person does not affirmatively desire to be represented 
by counsel. 

(6) If the petition is brought by an interested person or 
entity requesting the appointment of some other qualified 
person or entity and a prospective guardian or limited guard- 
ian cannot be found, the court shall order the guardian ad 
litem to investigate the availability of a possible guardian or 
limited guardian and to include the findings in a report to the 
court pursuant to subsection (5)(f) of this section. 

(7) The parties to the proceeding may file responses to 
the guardian ad litem report with the court and deliver such 
responses to the other parties and the guardian ad litem at any 
time up to the second day prior to the hearing. If a guardian 
ad litem fails to file his or her report in a timely manner, the 
hearing shall be continued to give the court and the parties at 
least fifteen days before the hearing to review the report. At 
any time during the proceeding upon motion of any party or 
on the court's own motion, the court may remove the guard- 
ian ad litem for failure to perform his or her duties as speci- 
fied in this chapter, provided that the guardian ad litem shall 
have five days' notice of any motion to remove before the 
court enters such order. In addition, the court in its discretion 
may reduce a guardian ad litem's fee for failure to carry out 
his or her duties. 

(8) The court appointed guardian ad litem shall have the 
authority, in the event that the alleged incapacitated person is 
in need of emergency lifesaving medical services, and is 
unable to consent to such medical services due to incapacity 
pending the hearing on the petition to give consent for such 
emergency lifesaving medical services on behalf of the 
alleged incapacitated person. 

(9) The court-appointed guardian ad litem shall have the 
authority to move for temporary relief under chapter 7.40 
RCW to protect the alleged incapacitated person from abuse, 
neglect, abandonment, or exploitation, as those terms are 
defined in RCW 74.34.020, or to address any other emer- 
gency needs of the alleged incapacitated person. Any alterna- 
tive arrangement executed before filing the petition for 
guardianship shall remain effective unless the court grants 
the relief requested under chapter 7.40 RCW, or unless, fol- 
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lowing notice and a hearing at which all parties directly 
affected by the arrangement are present, the court finds that 
the alternative arrangement should not remain effective. 

(10) The guardian ad litem shall receive a fee determined 
by the court. The fee shall be charged to the alleged incapac- 
itated person unless the court finds that such payment would 
result in substantial hardship upon such person, in which case 
the county shall be responsible for such costs: PROVIDED, 
That the court may charge such fee to the petitioner, the 
alleged incapacitated person, or any person who has appeared 
in the action; or may allocate the fee, as it deems just. If the 
petition is found to be frivolous or not brought in good faith, 
the guardian ad litem fee shall be charged to the petitioner. 
The court shall not be required to provide for the payment of 
a fee to any salaried employee of a public agency. 

(11) Upon the presentation of the guardian ad litem 
report and the entry of an order either dismissing the petition 
for appointment of guardian or limited guardian or appoint- 
ing a guardian or limited guardian, the guardian ad litem shall 
be dismissed and shall have no further duties or obligations 
unless otherwise ordered by the court. If the court orders the 
guardian ad litem to perform further duties or obligations, 
they shall not be performed at county expense. 

(12) The guardian ad litem shall appear in person at all 
hearings on the petition unless all parties provide a written 
waiver of the requirement to appear. 

(13) At any hearing the court may consider whether any 
person who makes decisions regarding the alleged incapaci- 
tated person or estate has breached a statutory or fiduciary 
duty. [2008 c 6 § 804; 2000 c 124 § 1; 1999 c 360 § 1; 1996 
c 249 § 10; 1995 c 297 § 4; 1991 c 289 § 5; 1990 c 122 § 8; 
1977 ex.s. c 309 § 6; 1975 Ist ex.s. c 95 § 9; 1965 c 145 § 
11.88.090. Prior: 1917 c 156 § 211; RRS § 1581; prior: Code 
1881 § 1619; 1873 p 318 § 314; 1860 p 228 § 336.] 

Rules of court: Judgment for and settlement of claims of minors: SPR 
98.16W. 
*Reviser's note: RCW 11.96.140 was repealed by 1999 c 42 § 637, 
effective January 1, 2000. 


Part headings not law—Severability—2008 c 6: See RCW 26.60.900 
and 26.60.901. 


Intent—1996 c 249: See note following RCW 2.56.030. 
Costs against guardian of infant plaintiff: RCW 4.84.140. 


District judge, guardian ad litem if defendant minor, appointment of: RCW 
12.04.150. 


Execution against for costs against infant plaintiff: RCW 4.84.140. 


Incapacitated persons 
appearance in civil action: RCW 4.08.060. 
appointment for civil actions: RCW 4.08.060. 


Liability for costs against infant plaintiffs: RCW 4.84.140. 


Minors, for 
appearance in civil actions: RCW 4.08.050. 
appointment for civil actions: RCW 4.08.050. 
district court proceedings: RCW 12.04.150. 


Registration of land titles, appointment for minors: RCW 65.12.145. 


Additional notes found at www.leg.wa.gov 


11.88.093 Ex parte communications—Removal. A 
guardian ad litem shall not engage in ex parte communica- 
tions with any judicial officer involved in the matter for 
which he or she is appointed during the pendency of the pro- 
ceeding, except as permitted by court rule or statute for ex 
parte motions. Ex parte motions shall be heard in open court 
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on the record. The record may be preserved in a manner 
deemed appropriate by the county where the matter is heard. 
The court, upon its own motion, or upon the motion of a 
party, may consider the removal of any guardian ad litem 
who violates this section from any pending case or from any 
court-authorized registry, and if so removed may require for- 
feiture of any fees for professional services on the pending 
case. [2000 c 124 § 10.] 


11.88.095 Disposition of guardianship petition. (1) In 
determining the disposition of a petition for guardianship, the 
court's order shall be based upon findings as to the capacities, 
condition, and needs of the alleged incapacitated person, and 
shall not be based solely upon agreements made by the par- 
ties. 

(2) Every order appointing a full or limited guardian of 
the person or estate shall include: 

(a) Findings as to the capacities, condition, and needs of 
the alleged incapacitated person; 

(b) The amount of the bond, if any, or a bond review 
period; 

(c) The date the account or report shall be filed. The date 
of filing an account or report shall be within ninety days after 
the anniversary date of the appointment; 

(d) A date for the court to review the account or report 
and enter its order. The court shall conduct the review within 
one hundred twenty days after the anniversary date of the 
appointment and follow the provisions of RCW 11.92.050. 
The court may review and approve an account or report with- 
out conducting a hearing; 

(e) A directive to the clerk of court to issue letters of 
guardianship as specified in RCW 11.88.127; 

(f) Whether the guardian ad litem shall continue acting 
as guardian ad litem; 

(g) Whether a review hearing shall be required upon the 
filing of the inventory; 

(h) Whether a review hearing is required upon filing the 
initial personal care plan; 

(i) The authority of the guardian, if any, for investment 
and expenditure of the ward's estate; 

(j) Names and addresses of those persons described in 
RCW 11.88.090(5)(d), if any, whom the court believes 
should receive copies of further pleadings filed by the guard- 
ian with respect to the guardianship. The guardian, within 
ninety days from the date of the appointment, shall, in writ- 
ing, notify the persons identified by the court of their right to 
request special notice of proceedings as described in RCW 
11.92.150; and 

(k) A guardianship summary placed directly below the 
case caption or on a separate cover page in the following 
form, or a substantially similar form, containing the follow- 
ing information: 


GUARDIANSHIP SUMMARY 


Date Guardian Appointed: 


Due Date for Report and 
Accounting: 


Date of Next Review: 


Letters Expire On: 
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Bond Amount: ANENE DIE ais tte E E AE 


Restricted Account Agree- 
ments Required: 


Due Date for Inventory: 
Due Date for Care Plan: 


Incapacitated Person Guardian of: [ ] Estate [ ] Person 


(IP) 
Name: Name: 
Address: Address: 
Phone: Phone: 
Facsimile: Facsimile: 
Interested Parties Address Relation to IP 


(3) If the court determines that a limited guardian should 
be appointed, the order shall specifically set forth the limits 
by either stating exceptions to the otherwise full authority of 
the guardian or by stating the specific authority of the guard- 
ian. 


(4) In determining the disposition of a petition for 
appointment of a guardian or limited guardian of the estate 
only, the court shall consider whether the alleged incapaci- 
tated person is capable of giving informed medical consent or 
of making other personal decisions and, if not, whether a 
guardian or limited guardian of the person of the alleged inca- 
pacitated person should be appointed for that purpose. 


(5) Unless otherwise ordered, any powers of attorney or 
durable powers of attorney shall be revoked upon appoint- 
ment of a guardian or limited guardian of the estate. 


If there is an existing medical power of attorney, the 
court must make a specific finding of fact regarding the con- 
tinued validity of that medical power of attorney before 
appointing a guardian or limited guardian for the person. 
[2011 c 329 § 4; 1995 c 297 § 5; 1991 c 289 § 6; 1990 c 122 
§9.] 


Additional notes found at www.leg.wa.gov 


11.88.097 Guardian ad litem—Fees. The court shall 
specify the hourly rate the guardian ad litem may charge for 
his or her services, and shall specify the maximum amount 
the guardian ad litem may charge without additional court 
review and approval. The court shall specify rates and fees in 
the order of appointment or at the earliest date the court is 
able to determine the appropriate rates and fees and prior to 
the guardian ad litem billing for his or her services. This sec- 
tion shall apply except as provided by local court rule. [2000 
c 124 § 13.] 
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11.88.100 Oath and bond of guardian or limited 
guardian. Before letters of guardianship are issued, each 
guardian or limited guardian shall take and subscribe an oath 
and, unless dispensed with by order of the court as provided 
in RCW 11.88.105, file a bond, with sureties to be approved 
by the court, payable to the state, in such sum as the court 
may fix, taking into account the character of the assets on 
hand or anticipated and the income to be received and dis- 
bursements to be made, and such bond shall be conditioned 
substantially as follows: 


The condition of this obligation is such, that if the above 
bound A.B., who has been appointed guardian or limited 
guardian for C.D., shall faithfully discharge the office and 
trust of such guardian or limited guardian according to law 
and shall render a fair and just account of his or her guardian- 
ship or limited guardianship to the superior court of the 
county of...... , from time to time as he or she shall thereto 
be required by such court, and comply with all orders of the 
court, lawfully made, relative to the goods, chattels, moneys, 
care, management, and education of such incapacitated per- 
son, or his or her property, and render and pay to such inca- 
pacitated person all moneys, goods, chattels, title papers, and 
effects which may come into the hands or possession of such 
guardian or limited guardian, at such time and in such manner 
as the court may order, then this obligation shall be void, oth- 
erwise it shall remain in effect. 


The bond shall be for the use of the incapacitated person, 
and shall not become void upon the first recovery, but may be 
put in suit from time to time against all or any one of the obli- 
gors, in the name and for the use and benefit of any person 
entitled by the breach thereof, until the whole penalty is 
recovered thereon. The court may require an additional bond 
whenever for any reason it appears to the court that an addi- 
tional bond should be given. 


In all guardianships or limited guardianships of the per- 
son, and in all guardianship or limited guardianships of the 
estate, in which the petition alleges that the alleged incapaci- 
tated person has total assets of a value of less than three thou- 
sand dollars, the court may dispense with the requirement of 
a bond pending filing of an inventory confirming that the 
estate has total assets of less than three thousand dollars: 
PROVIDED, That the guardian or limited guardian shall 
swear to report to the court any changes in the total assets of 
the incapacitated person increasing their value to over three 
thousand dollars: PROVIDED FURTHER, That the guardian 
or limited guardian shall file a yearly statement showing the 
monthly income of the incapacitated person if said monthly 
income, excluding moneys from state or federal benefits, is 
over the sum of five hundred dollars per month for any three 
consecutive months. [2010 8 § 2088; 1990 c 122 § 10; 1983 
c 271 § 1; 1977 ex.s. c 309 § 7; 1975 Ist ex.s.c 95 § 10; 1965 
c 145 § 11.88.100. Prior: 1961 c 155 § 1; 1951 c 242 § 1; 
1947 c 145 § 1; 1945 c 41 § 1; 1917 c 156 § 203; Rem. Supp. 
1947 § 1573; prior: 1905 c 17 § 1; Code 1881 § 1612; 1860 p 
226 § 329.] 


Citation of surety on bond: RCW 11.92.056. 
Suretyship: Chapter 19.72 RCW. 
Additional notes found at www.leg.wa.gov 
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11.88.105 Reduction in amount of bond. In cases 
where all or a portion of the estate consisting of cash or secu- 
rities has been placed in possession of savings and loan asso- 
ciations or banks, trust companies, escrow corporations, or 
other corporations approved by the court and if a verified 
receipt signed by the custodian of the funds is filed by the 
guardian or limited guardian in court stating that such corpo- 
rations hold the cash or securities subject to order of court, 
the court may in its discretion dispense with the bond or 
reduce the amount of the bond by the amount of such depos- 
its. [1990 c 122 § 11; 1975 Ist ex.s. c 95 § 11; 1965 c 145 § 
11.88.105.] 


Additional notes found at www.leg.wa.gov 


11.88.107 When bond not required. In all cases where 
a bank or trust company, authorized to act as guardian or lim- 
ited guardian, or where a nonprofit corporation is authorized 
under its articles of incorporation to act as guardian or limited 
guardian, is appointed as guardian or limited guardian, or acts 
as guardian or limited guardian under an appointment as such 
heretofore made, no bond shall be required: PROVIDED, 
That in the case of appointment of a nonprofit corporation 
court approval shall be required before any bond requirement 
of this chapter may be waived. [1990 c 122 § 12; 1977 ex.s. 
c 309 § 8; 1975 Ist ex.s. c 95 § 12; 1965 c 145 § 11.88.107.] 


Additional notes found at www.leg.wa.gov 


11.88.110 Law on executors' and administrators' 
bonds applicable. All the provisions of this title relative to 
bonds given by executors and administrators shall apply to 
bonds given by guardians or limited guardians. [1975 Ist 
ex.s. c 95 § 13; 1965 c 145 § 11.88.110. Prior: 1917 c 156 § 
204; RRS § 1574; prior: Code 1881 § 1617; 1860 p 228 § 
334.] 


11.88.115 Notice to department of revenue. Duty of 
guardian to notify department of revenue; personal liability 
for taxes upon failure to give notice: See RCW 82.32.240. 


11.88.120 Modification or termination of guardian- 
ship—Procedure. (1) At any time after establishment of a 
guardianship or appointment of a guardian, the court may, 
upon the death of the guardian or limited guardian, or, for 
other good reason, modify or terminate the guardianship or 
replace the guardian or limited guardian or modify the 
authority of a guardian or limited guardian. Such action may 
be taken based on the court's own motion, based on a motion 
by an attorney for a person or entity, based on a motion of a 
person or entity representing themselves, or based on a writ- 
ten complaint, as described in this section. The court may 
grant relief under this section as it deems just and in the best 
interest of the incapacitated person. For any hearing to mod- 
ify or terminate a guardianship, the incapacitated person shall 
be given reasonable notice of the hearing and of the incapac- 
itated person's right to be represented at the hearing by coun- 
sel of his or her own choosing. 

(2)(a) An unrepresented person or entity may submit a 
complaint to the court. Complaints must be addressed to one 
of the following designees of the court: The clerk of the court 
having jurisdiction in the guardianship, the court administra- 
tor, or the guardianship monitoring program, and must iden- 
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tify the complainant and the incapacitated person who is the 
subject of the guardianship. The complaint must also provide 
the complainant's address, the case number (if available), and 
the address of the incapacitated person (if available). The 
complaint must state facts to support the claim. 

(b) By the next judicial day after receipt of a complaint 
from an unrepresented person, the court's designee must 
ensure the original complaint is filed and deliver the com- 
plaint to the court. 

(c) Within fourteen days of being presented with a com- 
plaint, the court must enter an order to do one or more of the 
following actions: 

(i) To show cause, with fourteen days' notice, directing 
the guardian to appear at a hearing set by the court in order to 
respond to the complaint; 

(ii) To appoint a guardian ad litem to investigate the 
issues raised by the complaint or to take any emergency 
action the court deems necessary to protect the incapacitated 
person until a hearing can be held; 

(iii) To dismiss the complaint without scheduling a hear- 
ing, if it appears to the court that the complaint: Is without 
merit on its face; is filed in other than good faith; is filed for 
an improper purpose; regards issues that have already been 
adjudicated; or is frivolous. In making a determination, the 
court may review the matter and consider previous behavior 
of the complainant that is documented in the guardianship 
record; 

(iv) To direct the guardian to provide, in not less than 
fourteen days, a written report to the court on the issues raised 
in the complaint; 

(v) To defer consideration of the complaint until the next 
regularly scheduled hearing in the guardianship, if the date of 
that hearing is within the next three months, provided that 
there is no indication that the incapacitated person will suffer 
physical, emotional, financial, or other harm as a result of the 
court's deferral of consideration; 

(vi) To order other action, in the court's discretion, in 
addition to doing one or more of the actions set out in this 
subsection. 

(d) If after consideration of the complaint, the court 
believes that the complaint is made without justification or 
for reason to harass or delay or with malice or other bad faith, 
the court has the power to levy necessary sanctions, including 
but not limited to the imposition of reasonable attorney fees, 
costs, fees, striking pleadings, or other appropriate relief. 

(3) The court may order persons who have been removed 
as guardians to deliver any property or records belonging to 
the incapacitated person in accordance with the court's order. 
Similarly, when guardians have died or been removed and 
property or records of an incapacitated person are being held 
by any other person, the court may order that person to 
deliver it in accordance with the court's order. Disobedience 
of an order to deliver shall be punishable as contempt of 
court. 

(4) The administrative office of the courts must develop 
and prepare[,] in consultation with interested persons, a 
model form for the complaint described in subsection (2)(a) 
of this section and a model form for the order that must be 
issued by the court under subsection (2)(c) of this section. 

(5) The board may send a grievance it has received 
regarding an active guardian case to the court's designee with 
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a request that the court review the grievance and take any 
action the court deems necessary. This type of request from 
the board must be treated as a complaint under this section 
and the person who sent the complaint must be treated as the 
complainant. The court must direct the clerk to transmit a 
copy of its order to the board. The board must consider the 
court order when taking any further action and note the court 
order in any final determination. 

(6) In any court action under this section that involves a 
professional guardian, the court must direct the clerk of the 
court to send a copy of the order entered under this section to 
the board. 

(7) The definitions in this subsection apply throughout 
this section unless the context clearly requires otherwise. 

(a) "Board" means the certified professional guardian- 
ship board. 

(b) "Complaint" means a written submission by an 
unrepresented person or entity, who is referred to as the com- 
plainant. [2015 c 293 § 1; 1991 c 289 § 7; 1990 c 122 § 14; 
1977 ex.s. c 309 § 9; 1975 Ist ex.s. c 95 § 14; 1965 c 145 § 
11.88.120. Prior: 1917 c 156 § 209; RRS § 1579; prior: Code 
1881 § 1616; 1860 p 227 § 333; 1855 p 17 § 11.] 


Additional notes found at www.leg.wa.gov 


11.88.125 Standby limited guardian or limited 
guardian. (1) Any individual or professional guardian 
appointed by the court as either guardian or limited guardian 
of the person and/or estate of an incapacitated person shall 
file in writing with the court, within ninety days from the date 
of appointment, a notice designating a standby guardian or 
standby limited guardian to serve as guardian or limited 
guardian at the death, legal incapacity, or planned absence of 
the court-appointed guardian or limited guardian. The notice 
shall state the name, address, zip code, and telephone number 
of the designated standby guardian or standby limited guard- 
ian. Notice of the guardian's designation of the standby 
guardian or standby limited guardian shall be given to the 
standby guardian or standby limited guardian, the incapaci- 
tated person and his or her spouse or domestic partner and 
adult children, any facility in which the incapacitated person 
resides, and any person who requested special notice under 
RCW 11.92.150. 

(2)(a) If the regularly appointed guardian or limited 
guardian dies or becomes incapacitated, then the standby 
guardian or standby limited guardian shall have all the pow- 
ers, duties, and obligations of the regularly appointed guard- 
ian or limited guardian and in addition shall, within a period 
of thirty days from the death or adjudication of incapacity of 
the regularly appointed guardian or limited guardian, file 
with the superior court in the county in which the guardian- 
ship or limited guardianship is then being administered, a 
petition for appointment of a substitute guardian or limited 
guardian. Upon the court's appointment of a new, substitute 
guardian or limited guardian, the standby guardian or standby 
limited guardian shall make an accounting and report to be 
approved by the court, and upon approval of the court, the 
standby guardian or standby limited guardian shall be 
released from all duties and obligations arising from or out of 
the guardianship or limited guardianship. 

(b) Letters of guardianship shall be issued to the standby 
guardian or standby limited guardian upon filing an oath and 
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posting a bond as required by RCW 11.88.100. The oath may 
be filed prior to the regularly appointed guardian's or limited 
guardian's death or incapacity. The standby guardian or 
standby limited guardian shall provide notice of such 
appointment to the incapacitated person and his or her spouse 
or domestic partner and adult children, any facility in which 
the incapacitated person resides, and any person who 
requested special notice under RCW 11.92.150. 

(c) The provisions of RCW 11.88.100 through 11.88.110 
shall apply to standby guardians and standby limited guard- 
ians. 

(3)(a) A standby guardian or standby limited guardian 
may assume some or all of the duties, responsibilities, and 
powers of the guardian or limited guardian during the guard- 
ian's or limited guardian's planned absence. Prior to the com- 
mencement of the guardian's or limited guardian's planned 
absence and prior to the standby guardian or standby limited 
guardian assuming any duties, responsibilities, and powers of 
the guardian or limited guardian, the guardian or limited 
guardian shall file a petition in the superior court where the 
guardianship or limited guardianship is being administered 
stating the dates of the planned absence and the duties, 
responsibilities, and powers the standby guardian or standby 
limited guardian should assume. The guardian or limited 
guardian shall give notice of the planned absence petition to 
the standby guardian or standby limited guardian, the inca- 
pacitated person and his or her spouse or domestic partner 
and adult children, any facility in which the incapacitated 
person resides, and any person who requested special notice 
under RCW 11.92.150. 

(b) Upon the conclusion of the hearing on the planned 
absence petition, and a determination by the court that the 
standby guardian or standby limited guardian meets the 
requirements of RCW 11.88.020, the court shall issue an 
order specifying: (i) The amount of bond as required by RCW 
11.88.100 through 11.88.110 to be filed by the standby 
guardian or standby limited guardian; (ii) the duties, respon- 
sibilities, and powers the standby guardian or standby limited 
guardian will assume during the planned absence; (iii) the 
duration the standby guardian or standby limited guardian 
will be acting; and (iv) the expiration date of the letters of 
guardianship to be issued to the standby guardian or standby 
limited guardian. 

(c) Letters of guardianship consistent with the court's 
determination under (b) of this subsection shall be issued to 
the standby guardian or standby limited guardian upon filing 
an oath and posting a bond as required by RCW 11.88.100. 
The standby guardian or standby limited guardian shall give 
notice of such appointment to the incapacitated person and 
his or her spouse or domestic partner and adult children, any 
facility in which the incapacitated person resides, and any 
person who requested special notice under RCW 11.92.150. 

(d) The provisions of RCW 11.88.100 through 11.88.110 
shall apply to standby guardians and standby limited guard- 
ians. 

(4) In addition to the powers of a standby guardian or 
standby limited guardian as noted in this section, the standby 
guardian or standby limited guardian shall have the authority 
to provide timely, informed consent to necessary medical 
procedures, as authorized in RCW 11.92.043, if the guardian 
or limited guardian cannot be located within four hours after 
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the need for such consent arises. [2013 c 304 § 1; 2011 c 329 
§ 5; 2008 c 6 § 805; 1991 c 289 § 8; 1990 c 122 § 15; 1979 c 
32 § 1; 1977 ex.s. c 309 § 10; 1975 Ist ex.s. c 95 § 6.] 

Part headings not law—Severability—2008 c 6: See RCW 26.60.900 
and 26.60.901. 


Additional notes found at www.leg.wa.gov 


11.88.127 Guardianship—Incapacitated person— 
Letters of guardianship. (1) A guardian or limited guardian 
may not act on behalf of the incapacitated person without 
valid letters of guardianship. Upon appointment and fulfilling 
all legal requirements to serve, as set forth in the court's 
order, the clerk shall issue letters of guardianship to a guard- 
ian or limited guardian appointed by the court. All letters of 
guardianship must be in the following form, or a substantially 
similar form: 
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IN THE SUPERIOR COURT OF THE 
STATE OF WASHINGTON IN AND FOR THE 


COUNTY OF ......... 
IN THE MATTER OF THE Guardianship Cause No. ........ 
GUARDIANSHIP OF 
Incapacitated Person LETTERS OF 


GUARDIANSHIP OR LIMITED GUARDIANSHIP 


Dateletters:expre— ee ier ea aa di Sig ead Peed a ghee bala back. 


THESE LETTERS OF GUARDIANSHIP PROVIDE OFFICIAL VERIFICATION OF THE FOLLOWING: 


On the......... day of........ ,20....the Court appointed........... to serve as: 


Guardian of the Persono Fullo Limited 
Guardian of the Estateo Fullo Limited 


POP ise ise Pes , the incapacitated person, in the above referenced matter. 


The Guardian has fulfilled all legal requirements to serve, including, but not limited to: Taking and filing the oath; filing 
any bond consistent with the court's order; filing any blocked account agreement consistent with the court's order; and appoint- 
ing a resident agent for a nonresident guardian. 


The Court, having found the Guardian duly qualified, now makes it known......... is authorized as the Guardian for . 
ee ea a designated in the Court's order as referenced above. 


The next filing and reporting deadline in this matter is on the... day of....... pee Racks 
THESE LETTERS ARE NO LONGER VALID ON.......... 


State of Washington _) 


) ss 
County of......... ) 
PERESA EEEN , Clerk of the Superior Court of said County and State, certify that this document represents true and correct 
Letters of Guardianship in the above entitled case, entered upon the record on this....... day of...... veges 


These Letters remain in full force and effect until the date of expiration set forth above. 
The seal of Superior Court has been affixed and witnessed by my hand this....... day of......... PIERR 


(Signature of Deputy) 
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(2) The court shall order the clerk to issue letters of 
guardianship that are valid for a period of up to five years 
from the anniversary date of the appointment. When deter- 
mining the time period for which the letters will be valid, the 
court must consider: The length of time the guardian has been 
serving the incapacitated person; whether the guardian has 
timely filed all required reports with the court; whether the 
guardian is monitored by other state or local agencies; and 
whether there have been any allegations of abuse, neglect, or 
a breach of fiduciary duty against the guardian. [2011 c 329 


§ 6.] 


11.88.130 Transfer of jurisdiction and venue. The 
court of any county having jurisdiction of any guardianship 
or limited guardianship proceeding is authorized to transfer 
jurisdiction and venue of the guardianship or limited guard- 
ianship proceeding to the court of any other county of the 
state upon application of the guardian, limited guardian, or 
incapacitated person and such notice to an alleged incapaci- 
tated person or other interested party as the court may 
require. Such transfers of guardianship or limited guardian- 
ship proceedings shall be made to the court of a county 
wherein either the guardian or limited guardian or alleged 
incapacitated person resides, as the court may deem appropri- 
ate, at the time of making application for such transfer. The 
original order providing for any such transfer shall be 
retained as a permanent record by the clerk of the court in 
which such order is entered, and a certified copy thereof 
together with the original file in such guardianship or limited 
guardianship proceeding and a certified transcript of all 
record entries up to and including the order for such change 
shall be transmitted to the clerk of the court to which such 
proceeding is transferred. [1990 c 122 § 16; 1975 Ist ex.s. c 
95 § 15; 1965 c 145 § 11.88.130. Prior: 1955 c 45 § 1.] 


Additional notes found at www.leg.wa.gov 


11.88.140 Termination of guardianship or limited 
guardianship. (1) TERMINATION WITHOUT COURT 
ORDER. A guardianship or limited guardianship is termi- 
nated: 

(a) Upon the attainment of full and legal age, as defined 
in RCW 26.28.010 as now or hereafter amended, of any per- 
son defined as an incapacitated person pursuant to RCW 
11.88.010 as now or hereafter amended solely by reason of 
youth, RCW 26.28.020 to the contrary notwithstanding, sub- 
ject to subsection (2) of this section; 

(b) By an adjudication of capacity or an adjudication of 
termination of incapacity; 

(c) By the death of the incapacitated person; 

(d) By expiration of the term of limited guardianship 
specified in the order appointing the limited guardian, unless 
prior to such expiration a petition has been filed and served, 
as provided in RCW 11.88.040 as now or hereafter amended, 
seeking an extension of such term. 

(2) TERMINATION OF GUARDIANSHIP FOR A 
MINOR BY DECLARATION OF COMPLETION. A guard- 
ianship for the benefit of a minor may be terminated upon the 
minor's attainment of legal age, as defined in RCW 26.28.010 
as now or hereafter amended, by the guardian filing a decla- 
ration that states: 

(a) The date the minor attained legal age; 
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(b) That the guardian has paid all of the minor's funds in 
the guardian's possession to the minor, who has signed a 
receipt for the funds, and that the receipt has been filed with 
the court; 

(c) That the guardian has completed the administration 
of the minor's estate and the guardianship is ready to be 
closed; and 

(d) The amount of fees paid or to be paid to each of the 
following: (i) The guardian, (ii) lawyer or lawyers, (iii) 
accountant or accountants; and that the guardian believes the 
fees are reasonable and does not intend to obtain court 
approval of the amount of the fees or to submit a guardian- 
ship accounting to the court for approval. Subject to the 
requirement of notice as provided in this section, unless the 
minor petitions the court either for an order requiring the 
guardian to obtain court approval of the amount of fees paid 
or to be paid to the guardian, lawyers, or accountants, or for 
an order requiring an accounting, or both, within thirty days 
from the filing of the declaration of completion of guardian- 
ship, the guardian shall be automatically discharged without 
further order of the court. The guardian's powers will cease 
thirty days after filing the declaration of completion of guard- 
ianship. The declaration of completion of guardianship shall, 
at the time, be the equivalent of an entry of a decree terminat- 
ing the guardianship, distributing the assets, and discharging 
the guardian for all legal intents and purposes. 

Within five days of the date of filing the declaration of 
completion of guardianship, the guardian or the guardian's 
lawyer shall mail a copy of the declaration of completion to 
the minor together with a notice that shall be substantially as 
follows: 


CAPTION OF CASE NOTICE OF FILING A DECLA- 
RATION OF COMPLETION OF 
GUARDIANSHIP 


NOTICE IS GIVEN that the attached Declaration of 
Completion of Guardianship was filed by the undersigned 
in the above-entitled court on the ...... day of ...... ‘ 
(year) ....; unless you file a petition in the above-entitled 
court requesting the court to review the reasonableness of 
the fees, or for an accounting, or both, and serve a copy of 
the petition on the guardian or the guardian's lawyer, within 
thirty days 
after the filing date, the amount of fees paid or to be paid 
will be deemed reasonable, the acts of the guardian will be 
deemed approved, the guardian will be automatically dis- 
charged without further order of the court and the Declara- 
tion of Completion of Guardianship will be final and 
deemed the equivalent of an order terminating the guard- 
ianship, discharging the guardian and decreeing the distri- 
bution of the guardianship assets. 

If you file and serve a petition within the period speci- 
fied, the undersigned will request the court to fix a time and 
place for the hearing of your petition, and you will be noti- 
fied of the time and place of the hearing, by mail, or by per- 
sonal service, not less than ten days before the hearing on 
the petition. 


DATED this ...... day of ...... , (year)... 


Guardian 
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If the minor, after reaching legal age, waives in writing 
the notice required by this section, the guardian will be auto- 
matically discharged without further order of the court and 
the declaration of completion of guardianship will be effec- 
tive as an order terminating the guardianship without an 
accounting upon filing the declaration. If the guardian has 
been required to furnish a bond, and a declaration of comple- 
tion of guardianship is filed according to this section, any 
bond furnished by the guardian shall be automatically dis- 
charged upon the discharge of the guardian. 

(3) TERMINATION ON COURT ORDER. A guardian- 
ship or limited guardianship may be terminated by court 
order after such notice as the court may require if the guard- 
ianship or limited guardianship is no longer necessary. 

The guardian or limited guardian shall, within ninety 
days of the date of termination of the guardianship, unless the 
court orders a different deadline for good cause, prepare and 
file with the court a final verified account of administration. 
The final verified account of administration shall contain the 
same information as required for (a) an intermediate verified 
account of administration of the estate under RCW 
11.92.040(2) and (b) an intermediate personal care status 
report under RCW 11.92.043(2). 

(4) EFFECT OF TERMINATION. When a guardianship 
or limited guardianship terminates other than by the death of 
the incapacitated person, the powers of the guardian or lim- 
ited guardian cease, except that a guardian or limited guard- 
ian of the estate may make disbursements for claims that are 
or may be allowed by the court, for liabilities already prop- 
erly incurred for the estate or for the incapacitated person, 
and for expenses of administration. When a guardianship or 
limited guardianship terminates by death of the incapacitated 
person, the guardian or limited guardian of the estate may 
proceed under RCW 11.88.150 as now or hereafter amended, 
but the rights of all creditors against the incapacitated per- 
son's estate shall be determined by the law of decedents' 
estates. [2016 c 202 § 9; 2011 c 329 § 7; 1991 c 289 § 9; 1990 
c 122 § 17; 1977 ex.s. c 309 § 11; 1975 Ist ex.s. c 95 § 16; 
1965 c 145 § 11.88.140.] 

Procedure on removal or death of guardian or limited guardian: RCW 

11.88.120. 

Settlement of estate upon termination: RCW 11.92.053. 


Additional notes found at www.leg.wa.gov 


11.88.150 Administration of deceased incapacitated 
person's estate. (1) Upon the death of an incapacitated per- 
son, a guardian or limited guardian of the estate shall have 
authority to disburse or commit those funds under the control 
of the guardian or limited guardian as are prudent and within 
the means of the estate for the disposition of the deceased 
incapacitated person's remains. Consent for such arrange- 
ment shall be secured according to RCW 68.50.160. If no 
person authorized by *RCW 68.50.150 accepts responsibility 
for giving consent, the guardian or limited guardian of the 
estate may consent, subject to the provisions of this section 
and to the known directives of the deceased incapacitated 
person. Reasonable financial commitments made by a guard- 
ian or limited guardian pursuant to this section shall be bind- 
ing against the estate of the deceased incapacitated person. 

(2) Upon the death of an incapacitated person intestate 
the guardian or limited guardian of his or her estate has power 
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under the letters issued to him or her and subject to the direc- 
tion of the court to administer the estate as the estate of the 
deceased incapacitated person without further letters unless 
within forty days after death of the incapacitated person a 
petition is filed for letters of administration or for letters tes- 
tamentary and the petition is granted. If the guardian or lim- 
ited guardian elects to administer the estate under his or her 
letters of guardianship or limited guardianship, he or she shall 
petition the court for an order transferring the guardianship or 
limited guardianship proceeding to a probate proceeding, and 
upon court approval, the clerk of the court shall re-index the 
cause as a decedent's estate, using the same file number 
which was assigned to the guardianship or limited guardian- 
ship proceeding. The guardian or limited guardian shall then 
be authorized to continue administration of the estate without 
the necessity for any further petition or hearing. Notice to 
creditors and other persons interested in the estate shall be 
published and may be combined with the notice of the guard- 
ian's or limited guardian's final account. This notice shall be 
given and published in the manner provided in chapter 11.40 
RCW. Upon the hearing, the account may be allowed and the 
balance distributed to the persons entitled thereto, after the 
payment of such claims as may be allowed. Liability on the 
guardian's or limited guardian's bond shall continue until 
exonerated on settlement of his or her account, and may 
apply to the complete administration of the estate of the 
deceased incapacitated person with the consent of the surety. 
If letters of administration are granted upon petition filed 
within forty days after the death of the incapacitated person, 
the personal representative shall supersede the guardian or 
limited guardian in the administration of the estate and the 
estate shall be administered as a decedent's estate as provided 
in this title, including the publication of notice to creditors 
and other interested persons and the barring of creditors 
claims. [2010 c 8 § 2089; 1990 c 122 § 18; 1977 ex.s. c 309 
§ 12; 1975 Ist ex.s. c 95 § 17; 1965 c 145 § 11.88.150.] 
*Reviser's note: The reference to RCW 68.50.150 appears to be errone- 


ous. RCW 68.50.160 was apparently intended. RCW 68.50.150 was subse- 
quently repealed by 2005 c 365 § 161. 


Settlement of estate upon termination: RCW 11.92.053. 


Additional notes found at www.leg.wa.gov 


11.88.160 Guardianships involving veterans. For 
guardianships involving veterans see chapter 73.36 RCW. 
[1990 c 122 § 13.] 


Additional notes found at www.leg.wa.gov 


11.88.170 Guardianship courthouse facilitator pro- 
gram. A county may create a guardianship courthouse facil- 
itator program to provide basic services to pro se litigants in 
guardianship cases. The legislative authority of any county 
may impose user fees or may impose a surcharge of up to 
twenty dollars, or both, on superior court cases filed under 
chapters 11.88, 11.90, 11.92, and 73.36 RCW to pay for the 
expenses of the guardianship courthouse facilitator program. 
Fees collected under this section shall be collected and 
deposited in the same manner as other county funds are col- 
lected and deposited, and shall be maintained in a separate 
guardianship courthouse facilitator account to be used as pro- 
vided in this section. [2015 c 295 § 1.] 
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11.88.900 Construction—Chapter applicable to state 
registered domestic partnerships—2009 c 521. For the 
purposes of this chapter, the terms spouse, marriage, marital, 
husband, wife, widow, widower, next of kin, and family shall 
be interpreted as applying equally to state registered domestic 
partnerships or individuals in state registered domestic part- 
nerships as well as to marital relationships and married per- 
sons, and references to dissolution of marriage shall apply 
equally to state registered domestic partnerships that have 
been terminated, dissolved, or invalidated, to the extent that 
such interpretation does not conflict with federal law. Where 
necessary to implement chapter 521, Laws of 2009, gender- 
specific terms such as husband and wife used in any statute, 
tule, or other law shall be construed to be gender neutral, and 
applicable to individuals in state registered domestic partner- 
ships. [2009 c 521 § 35.] 


Chapter 11.90 RCW 


UNIFORM ADULT GUARDIANSHIP AND 
PROTECTIVE PROCEEDINGS JURISDICTION ACT 
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GENERAL PROVISIONS 


11.90.010 Short title. This chapter may be cited as the 
uniform adult guardianship and protective proceedings juris- 
diction act. [2009 c 81 § 1.] 


Effective date—2009 c 81: "This act takes effect January 1, 2010." 
[2009 c 81 § 24.] 


11.90.020 Definitions. In this chapter: 
(1) "Adult" means an individual who has attained eigh- 
teen years of age. 
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(2) "Guardian ofthe estate" means a person appointed by 
the court to administer the property of an adult, and includes 
a conservator appointed by the court in another state. 

(3) "Guardian of the person" or "guardian" means a per- 
son appointed by the court to make decisions regarding the 
person of an adult. 

(4) "Guardianship order" means an order appointing a 
guardian of the person or guardian of the estate. 

(5) "Guardianship proceeding" means a judicial proceed- 
ing in which an order for the appointment of a guardian of the 
person or guardian of the estate is sought or has been issued. 

(6) "Incapacitated person" means an adult for whom a 
guardian of the person or guardian of the estate has been 
appointed. 

(7) "Party" means the respondent, petitioner, guardian of 
the person or guardian of the estate, or any other person 
allowed by the court to participate in a guardianship or pro- 
tective proceeding. 

(8) "Person," except in the term incapacitated person or 
protected person, means an individual, corporation, business 
trust, estate, trust, partnership, limited liability company, 
association, joint venture, public corporation, government or 
governmental subdivision, agency, or instrumentality, or any 
other legal or commercial entity. 

(9) "Protected person" means an adult for whom a pro- 
tective order has been issued. 

(10) "Protective order" means an order appointing a 
guardian of the estate or other order related to management of 
an adult's property, including an order issued by a court in 
another state appointing a conservator. 

(11) "Protective proceeding" means a judicial proceed- 
ing in which a protective order is sought or has been issued. 

(12) "Record" means information that is inscribed on a 
tangible medium or that is stored in an electronic or other 
medium and is retrievable in perceivable form. 

(13) "Respondent" means an adult for whom a protective 
order or the appointment of a guardian of the person is 
sought. 

(14) "State" means a state of the United States, the Dis- 
trict of Columbia, Puerto Rico, the United States Virgin 
Islands, a federally recognized Indian tribe, or any territory or 
insular possession subject to the jurisdiction of the United 
States. [2009 c 81 § 2.] 

Effective date—2009 c 81: See note following RCW 11.90.010. 


11.90.030 Foreign country treatment. A court of this 
state may treat a foreign country as if it were a state for the 
purpose of applying this chapter. [2009 c 81 § 3.] 

Effective date—2009 c 81: See note following RCW 11.90.010. 


11.90.040 Communications with out-of-state courts. 
(1) A court of this state may communicate with a court in 
another state concerning a proceeding arising under this 
chapter. The court may allow the parties to participate in the 
communication. Except as otherwise provided in subsection 
(2) of this section, the court shall make a record of the com- 
munication. The record may be limited to the fact that the 
communication occurred. 

(2) Courts may communicate concerning schedules, cal- 
endars, court records, and other administrative matters with- 
out making a record. [2009 c 81 § 4.] 
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Effective date—2009 c 81: See note following RCW 11.90.010. 


11.90.050 Requests between in-state and out-of-state 
courts. (1) In a guardianship or protective proceeding in this 
state, a court of this state may request the appropriate court of 
another state to do any of the following: 

(a) Hold an evidentiary hearing; 

(b) Order a person in that state to produce evidence or 
give testimony pursuant to procedures of that state; 

(c) Order that an evaluation or assessment be made of the 
respondent; 

(d) Order any appropriate investigation of a person 
involved in a proceeding; 

(e) Forward to the court of this state a certified copy of 
the transcript or other record of a hearing under (a) of this 
subsection or any other proceeding, any evidence otherwise 
produced under (b) of this subsection, and any evaluation or 
assessment prepared in compliance with an order under (c) or 
(d) of this subsection; 

(f) Issue any order necessary to assure the appearance in 
the proceeding of a person whose presence is necessary for 
the court to make a determination, including the respondent 
or the incapacitated or protected person; 

(g) Issue an order authorizing the release of medical, 
financial, criminal, or other relevant information in that state, 
including protected health information as defined in 45 
C.F.R. Sec. 164.504. 

(2) If a court of another state in which a guardianship or 
protective proceeding is pending requests assistance of the 
kind provided in subsection (1) of this section, a court of this 
state has jurisdiction for the limited purpose of granting the 
request or making reasonable efforts to comply with the 
request. [2009 c 81 § 5.] 

Effective date—2009 c 81: See note following RCW 11.90.010. 


11.90.060 Testimony and documentary evidence 
from another state. (1) In a guardianship or protective pro- 
ceeding, in addition to other procedures that may be avail- 
able, testimony of a witness who is located in another state 
may be offered by deposition or other means allowable in this 
state for testimony taken in another state. The court on its 
own motion may order that the testimony of a witness be 
taken in another state and may prescribe the manner in which 
and the terms upon which the testimony is to be taken. 

(2) In a guardianship or protective proceeding, a court in 
this state may permit a witness located in another state to be 
deposed or to testify by telephone or audiovisual or other 
electronic means. A court of this state shall cooperate with 
the court of the other state in designating an appropriate loca- 
tion for the deposition or testimony. 

(3) Documentary evidence transmitted from another 
state to a court of this state by technological means that do not 
produce an original writing may not be excluded from evi- 
dence on an objection based on the best evidence rule. [2009 
c81§ 6.] 

Effective date—2009 c 81: See note following RCW 11.90.010. 


JURISDICTION 


11.90.200 Definitions. (1) In this chapter: 
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(a) "Emergency" means a circumstance that likely will 
result in substantial harm to a respondent's health, safety, or 
welfare, and for which the appointment of a guardian is nec- 
essary because no other person has authority and is willing to 
act on the respondent's behalf. 

(b) "Home state" means the state in which the respondent 
was physically present, including any period of temporary 
absence, for at least six consecutive months immediately 
before the filing of a petition for a protective order or the 
appointment of a guardian; or if none, the state in which the 
respondent was physically present, including any period of 
temporary absence, for at least six consecutive months end- 
ing within the six months prior to the filing of the petition. 

(c) "Significant-connection state" means a state, other 
than the home state, with which a respondent has a significant 
connection other than mere physical presence and in which 
substantial evidence concerning the respondent is available. 

(2) In determining under RCW 11.90.220 and 
11.90.400(5) whether a respondent has a significant connec- 
tion with a particular state, the court shall consider: 

(a) The location of the respondent's family and other per- 
sons required to be notified of the guardianship or protective 
proceeding; 

(b) The length of time the respondent at any time was 
physically present in the state and the duration of any 
absence; 

(c) The location of the respondent's property; and 

(d) The extent to which the respondent has ties to the 
state such as voting registration, state or local tax return fil- 
ing, vehicle registration, driver's license, social relationship, 
and receipt of services. [2009 c 81 § 7.] 

Effective date—2009 c 81: See note following RCW 11.90.010. 


11.90.210 Exclusive jurisdictional basis. This chapter 
provides the exclusive jurisdictional basis for a court of this 
state to appoint a guardian or issue a protective order for an 
adult under chapters 11.88 and 11.92 RCW. [2009 c 81 § 8.] 


Effective date—2009 c 81: See note following RCW 11.90.010. 


11.90.220 Appointing a guardian or issuing a protec- 
tive order. A court of this state has jurisdiction to appoint a 
guardian or issue a protective order for a respondent if: 

(1) This state is the respondent's home state; 

(2) On the date the petition is filed, this state is a signifi- 
cant-connection state and: 

(a) The respondent does not have a home state or a court 
of the respondent's home state has declined to exercise juris- 
diction because this state is a more appropriate forum; or 

(b) The respondent has a home state, a petition for an 
appointment or order is not pending in a court of that state or 
another significant-connection state, and, before the court 
makes the appointment or issues the order: 

(i) A petition for an appointment or order is not filed in 
the respondent's home state; 

(ii) An objection to the court's jurisdiction is not filed by 
a person required to be notified of the proceeding; and 

(iii) The court in this state concludes that it is an appro- 
priate forum under the factors set forth in RCW 11.90.250; 

(3) This state does not have jurisdiction under either sub- 
section (1) or (2) of this section, the respondent's home state 
and all significant-connection states have declined to exercise 
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jurisdiction because this state is the more appropriate forum, 
and jurisdiction in this state is consistent with the constitu- 
tions of this state and the United States; or 

(4) The requirements for special jurisdiction under RCW 
11.90.230 are met. [2009 c 81 § 9.] 


Effective date—2009 c 81: See note following RCW 11.90.010. 


11.90.230 Special jurisdiction. (1) A court of this state 
lacking jurisdiction under RCW 11.90.220 has special juris- 
diction to do any of the following: 

(a) In an emergency, process a petition under RCW 
11.88.090 for appointment of a guardian for a respondent 
who is physically present in this state, for a term not exceed- 
ing ninety days; 

(b) Issue a protective order with respect to a respondent's 
real or tangible personal property located in this state if a 
petition for appointment of a guardian or a conservator for the 
respondent is pending or has been approved in another state; 

(c) Appoint a guardian of the person or guardian of the 
estate for an incapacitated or protected person for whom a 
provisional order to transfer the proceeding from another 
state has been issued under procedures similar to RCW 
11.90.400. 

(2) If a petition for the appointment of a guardian in an 
emergency is brought in this state and this state was not the 
respondent's home state on the date the petition was filed, the 
court shall dismiss the proceeding at the request of the court 
of the home state, if any, whether dismissal is requested 
before or after the emergency appointment. [2009 c 81 § 10.] 

Effective date—2009 c 81: See note following RCW 11.90.010. 


11.90.240 Exclusive jurisdiction for court appointing 
a guardian or issuing a protective order. Except as other- 
wise provided in RCW 11.90.230, a court that has appointed 
a guardian or issued a protective order consistent with this 
chapter has exclusive and continuing jurisdiction over the 
proceeding until it is terminated by the court or the appoint- 
ment or order expires by its own terms. [2009 c 81 § 11.] 


Effective date—2009 c 81: See note following RCW 11.90.010. 


11.90.250 In-state court declining jurisdiction. (1) A 
court of this state having jurisdiction under RCW 11.90.220 
to appoint a guardian or issue a protective order may decline 
to exercise its jurisdiction if it determines at any time that a 
court of another state is a more appropriate forum. 

(2) If a court of this state declines to exercise its jurisdic- 
tion under subsection (1) of this section, it shall either dismiss 
or stay the proceeding. The court may impose any condition 
the court considers just and proper, including the condition 
that a petition for the appointment of a guardian or issuance 
of a protective order be filed promptly in another state. 

(3) In determining whether it is an appropriate forum, the 
court shall consider all relevant factors, including: 

(a) Any expressed preference of the respondent; 

(b) Whether abuse, neglect, or exploitation of the respon- 
dent has occurred or is likely to occur and which state could 
best protect the respondent from the abuse, neglect, or 
exploitation; 

(c) The length of time the respondent was physically 
present in or was a legal resident of this or another state; 
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(d) The distance of the respondent from the court in each 
state; 

(e) The financial circumstances of the respondent's 
estate; 

(f) The nature and location of the evidence; 

(g) The ability of the court in each state to decide the 
issue expeditiously and the procedures necessary to present 
evidence; 

(h) The familiarity of the court of each state with the 
facts and issues in the proceeding; and 

(i) If an appointment were made, the court's ability to 
monitor the conduct of the guardian of the person or guardian 
of the estate. [2009 c 81 § 12.] 


Effective date—2009 c 81: See note following RCW 11.90.010. 


11.90.260 Jurisdiction required by unjustifiable con- 
duct. (1) If at any time a court of this state determines that it 
acquired jurisdiction to appoint a guardian or issue a protec- 
tive order because of unjustifiable conduct, the court may: 

(a) Decline to exercise jurisdiction; 

(b) Exercise jurisdiction for the limited purpose of fash- 
ioning an appropriate remedy to ensure the health, safety, and 
welfare of the respondent or the protection of the respon- 
dent's property or prevent a repetition of the unjustifiable 
conduct, including staying the proceeding until a petition for 
the appointment of a guardian or issuance of a protective 
order is filed in a court of another state having jurisdiction; or 

(c) Continue to exercise jurisdiction after considering: 

(i) The extent to which the respondent and all persons 
required to be notified of the proceedings have acquiesced in 
the exercise of the court's jurisdiction; 

(ii) Whether it is a more appropriate forum than the court 
of any other state under the factors set forth in RCW 
11.90.250(3); and 

(iii) Whether the court of any other state would have 
jurisdiction under factual circumstances in substantial con- 
formity with the jurisdictional standards of RCW 11.90.220. 

(2) If a court of this state determines that it acquired 
jurisdiction to appoint a guardian or issue a protective order 
because a party seeking to invoke its jurisdiction engaged in 
unjustifiable conduct, it may assess against that party neces- 
sary and reasonable expenses, including attorneys' fees, 
investigative fees, court costs, communication expenses, wit- 
ness fees and expenses, and travel expenses. The court may 
not assess fees, costs, or expenses of any kind against this 
state or a governmental subdivision, agency, or instrumental- 
ity of this state unless authorized by law other than this chap- 
ter. [2009 c 81 § 13.] 

Effective date—2009 c 81: See note following RCW 11.90.010. 


11.90.270 Notice of petition requirements when not 
respondent's home state on filing date. Ifa petition for the 
appointment of a guardian or issuance of a protective order is 
brought in this state and this state was not the respondent's 
home state on the date the petition was filed, in addition to 
complying with the notice requirements of this state, notice 
of the petition must be given to those persons who would be 
entitled to notice of the petition if a proceeding were brought 
in the respondent's home state. The notice must be given in 
the same manner as notice is required to be given in this state. 
[2009 c 81 § 14.] 
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Effective date—2009 c 81: See note following RCW 11.90.010. 


11.90.280 Rules when guardian appointment or pro- 
tective order petition is filed in Washington and another 
state. Except for a petition for the appointment of a guardian 
in an emergency or issuance of a protective order limited to 
property located in this state under RCW 11.90.230(1) (a) or 
(b), if a petition for the appointment of a guardian or issuance 
of a protective order is filed in this state and in another state 
and neither petition has been dismissed or withdrawn, the fol- 
lowing rules apply: 

(1) If the court in this state has jurisdiction under RCW 
11.90.220, it may proceed with the case unless a court in 
another state acquires jurisdiction under provisions similar to 
RCW 11.90.220 before the appointment or issuance of the 
order. 

(2) If the court in this state does not have jurisdiction 
under RCW 11.90.220, whether at the time the petition is 
filed or at any time before the appointment or issuance of the 
order, the court shall stay the proceeding and communicate 
with the court in the other state. If the court in the other state 
has jurisdiction, the court in this state shall dismiss the peti- 
tion unless the court in the other state determines that the 
court in this state is a more appropriate forum. [2009 c 81 § 
15.] 


Effective date—2009 c 81: See note following RCW 11.90.010. 


TRANSFER OF GUARDIANSHIP 


11.90.400 Procedure for transfer of guardianship to 
an out-of-state court. (1) A guardian of the person or guard- 
ian of the estate appointed in this state may petition the court 
to transfer the guardianship to another state. 

(2) Notice of a petition under subsection (1) of this sec- 
tion must be given to the persons that would be entitled to 
notice of a petition in this state for the appointment of a 
guardian of the person or guardian of the estate. 

(3) On the court's own motion or on request of the guard- 
ian of the person or guardian of the estate, the incapacitated 
or protected person, or other person required to be notified of 
the petition, the court shall hold a hearing on a petition filed 
pursuant to subsection (1) of this section. 

(4) The court shall issue an order provisionally granting 
a petition to transfer a guardianship and shall direct the 
guardian of the person or guardian of the estate to petition for 
guardianship in the other state if the court is satisfied that the 
guardianship will be accepted by the court in the other state 
and the court finds that: 

(a) The incapacitated person is physically present in or is 
reasonably expected to move permanently to the other state; 

(b) An objection to the transfer has not been made or, if 
an objection has been made, the objector has not established 
that the transfer would be contrary to the interests of the inca- 
pacitated person; and 

(c) Plans for care and services for the incapacitated per- 
son in the other state are reasonable and sufficient. 

(5) The court shall issue a provisional order granting a 
petition to transfer a guardianship of the estate and shall 
direct the guardian of the estate to petition for guardianship of 
the estate or conservatorship in the other state if the court is 
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satisfied that the guardianship of the estate will be accepted 
by the court of the other state and the court finds that: 

(a) The protected person is physically present in or is 
reasonably expected to move permanently to the other state, 
or the protected person has a significant connection to the 
other state considering the factors in RCW 11.90.200(2); 

(b) An objection to the transfer has not been made or, if 
an objection has been made, the objector has not established 
that the transfer would be contrary to the interests of the pro- 
tected person; and 

(c) Adequate arrangements will be made for manage- 
ment of the protected person's property. 

(6) The court shall issue a final order confirming the 
transfer and terminating the guardianship of the person or 
guardianship of the estate upon its receipt of: 

(a) A provisional order accepting the proceeding from 
the court to which the proceeding is to be transferred which is 
issued under provisions similar to RCW 11.90.410; and 

(b) The documents required to terminate a guardianship 
of the person or guardianship of the estate in this state. [2009 
c 81 § 16.] 

Effective date—2009 c 81: See note following RCW 11.90.010. 


11.90.410 Procedures for transfer of guardianship or 
conservatorship to Washington. (1) To confirm transfer of 
a guardianship or conservatorship transferred to this state 
under provisions similar to RCW 11.90.400, the guardian or 
conservator must petition the court in this state to accept the 
guardianship or conservatorship. The petition must include a 
certified copy of the other state's provisional order of transfer. 

(2) Notice of a petition under subsection (1) of this sec- 
tion must be given to those persons that would be entitled to 
notice if the petition were a petition for the appointment of a 
guardian or issuance of a protective order in both the transfer- 
ring state and this state. The notice must be given in the same 
manner as notice is required to be given in this state. 

(3) On the court's own motion or on request of the guard- 
ian or conservator, the incapacitated or protected person, or 
other person required to be notified of the proceeding, the 
court shall hold a hearing on a petition filed pursuant to sub- 
section (1) of this section. 

(4) The court shall issue an order provisionally granting 
a petition filed under subsection (1) of this section unless: 

(a) An objection is made and the objector establishes that 
transfer of the proceeding would be contrary to the interests 
of the incapacitated or protected person; or 

(b) The guardian or conservator is ineligible for appoint- 
ment in this state. 

(5) The court shall issue a final order accepting the pro- 
ceeding and appointing the guardian or conservator as guard- 
ian of the person or guardian of the estate in this state upon its 
receipt from the court from which the proceeding is being 
transferred of a final order issued under provisions similar to 
RCW 11.90.400 transferring the proceeding to this state. 

(6) Not later than ninety days after issuance of a final 
order accepting transfer of a guardianship or conservatorship, 
the court shall determine whether the guardianship of the per- 
son or guardianship of the estate needs to be modified to con- 
form to the law of this state. 

(7) In granting a petition under this section, the court 
shall recognize a guardianship or conservatorship order from 
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the other state, including the determination of the incapaci- 
tated or protected person's incapacity and the appointment of 
the guardian or conservator. 

(8) The denial by a court of this state of a petition to 
accept a guardianship or conservatorship transferred from 
another state does not affect the ability of the guardian or 
conservator to seek appointment as guardian or guardian of 
the estate in this state if the court has jurisdiction to make an 
appointment other than by reason of the provisional order of 
transfer. [2009 c 81 § 17.] 


Effective date—2009 c 81: See note following RCW 11.90.010. 


11.90.420 Registering out-of-state guardianship. Ifa 
guardian has been appointed in another state and a petition 
for the appointment of a guardian is not pending in this state, 
the guardian appointed in the other state, after giving notice 
to the appointing court of an intent to register, may register 
the guardianship order in this state by filing as a foreign judg- 
ment in a court, in any appropriate county of this state, certi- 
fied copies of the order and letters of office. [2009 c 81 § 18.] 

Effective date—2009 c 81: See note following RCW 11.90.010. 


11.90.430 Registering an out-of-state protective 
order. If a guardian of the estate or conservator has been 
appointed in another state and a petition for a protective order 
is not pending in this state, the guardian of the estate or con- 
servator appointed in the other state, after giving notice to the 
appointing court of an intent to register, may register the pro- 
tective order in this state by filing as a foreign judgment in a 
court of this state, in any county in which property belonging 
to the protected person is located, certified copies of the order 
and letters of office and of any bond. [2009 c 81 § 19.] 


Effective date—2009 c 81: See note following RCW 11.90.010. 


11.90.440 Enforcement of guardianship or protective 
order from another state. (1) Upon registration of a guard- 
ianship or protective order from another state, the guardian or 
conservator may exercise in this state all powers authorized 
in the order of appointment except as prohibited under the 
laws of this state, including maintaining actions and proceed- 
ings in this state and, if the guardian or conservator is not a 
resident of this state, subject to any conditions imposed upon 
nonresident parties. 

(2) A court of this state may grant any relief available 
under this chapter and other law of this state to enforce a reg- 
istered order. [2009 c 81 § 20.] 


Effective date—2009 c 81: See note following RCW 11.90.010. 


MISCELLANEOUS PROVISIONS 


11.90.450 Uniformity. In applying and construing this 
uniform act, consideration must be given to the need to pro- 
mote uniformity of the law with respect to its subject matter 
among states that enact it. [2009 c 81 § 21.] 


Effective date—2009 c 81: See note following RCW 11.90.010. 


11.90.460 Application of the federal electronic signa- 
tures in global and national commerce act. This chapter 
modifies, limits, and supersedes the federal electronic signa- 
tures in global and national commerce act, 15 U.S.C. Sec. 
7001, et seq., but does not modify, limit, or supersede section 
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101(c) of that act, 15 U.S.C. 7001(c), or authorize electronic 
delivery of any of the notices described in section 103(b) of 
that act, 15 U.S.C. Sec. 7003(b). [2009 c 81 § 22.] 


Effective date—2009 c 81: See note following RCW 11.90.010. 


11.90.470 Application. (1) This chapter applies to 
guardianship and protective proceedings filed on or after Jan- 
uary 1, 2010. 

(2) RCW 11.90.010 through 11.90.060 and 11.90.400 
through 11.90.460 apply to proceedings filed before January 
1, 2010, regardless of whether a guardianship or protective 
order has been issued. [2009 c 81 § 23.] 

Effective date—2009 c 81: See note following RCW 11.90.010. 


Chapter 11.92 RCW 


GUARDIANSHIP—POWERS AND DUTIES OF 
GUARDIAN OR LIMITED GUARDIAN 


Sections 

11.92.010 Guardians or limited guardians under court control—Legal 
age. 

11.92.035 Claims. 

11.92.040 Duties of guardian or limited guardian in general. 

11.92.043 Additional duties. 

11.92.050 Intermediate accounts or reports—Hearing—Order. 

11.92.053 Settlement of estate upon termination. 

11.92.056 Citation of surety on bond. 

11.92.060 Guardian to represent incapacitated person—Compromise of 
claims—Service of process. 

11.92.090 Sale, exchange, lease, or mortgage of property. 

11.92.096 Guardian access to certain held assets. 

11.92.100 — Petition—Contents. 

11.92.110 Sale of real estate. 

11.92.115 Return and confirmation of sale. 

11.92.120 Confirmation conclusive. 

11.92.125 Broker's fee and closing expenses—Sale, exchange, mortgage, 
or lease of real estate. 

11.92.130 Performance of contracts. 

11.92.140 Court authorization for actions regarding guardianship funds. 

11.92.150 Request for special notice of proceedings. 

11.92.160 Citation for failure to file account or report. 

11.92.170 | Removal of property of nonresident incapacitated person. 

11.92.180 | Compensation and expenses of guardian or limited guardian— 
Attorney's fees—Department of social and health services 
clients paying part of costs—Rules. 

11.92.185 Concealed or embezzled property. 

11.92.190 Detention of person in residential placement facility against 


will prohibited—Effect of court order—Service of notice of 
residential placement. 


Veterans: RCW 73.04.140. 


11.92.010 Guardians or limited guardians under 
court control—Legal age. Guardians or limited guardians 
herein provided for shall at all times be under the general 
direction and control of the court making the appointment. 
For the purposes of chapters 11.88 and 11.92 RCW, all per- 
sons shall be of full and legal age when they shall be eighteen 
years old. [1975 Ist ex.s. c 95 § 18; 1971 c 28 § 5; 1965 c 145 
§ 11.92.010. Prior: 1923 c 72 § 1; 1917 c 156 § 202; RRS § 
1572. Formerly RCW 11.92.010 and 11.92.020.] 

Age of majority: RCW 26.28.010. 
Married persons deemed to be of full age: RCW 26.28.020. 


Termination of guardianship or limited guardianship upon attainment of 
legal age: RCW 11.88.140. 


Transfer of jurisdiction and venue: RCW 11.88.130. 


11.92.035 Claims. (1) DUTY OF GUARDIAN TO 
PAY. A guardian of the estate is under a duty to pay from the 
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estate all just claims against the estate of the incapacitated 
person, whether they constitute liabilities of the incapacitated 
person which arose prior to the guardianship or liabilities 
properly incurred by the guardian for the benefit of the inca- 
pacitated person or his or her estate and whether arising in 
contract or in tort or otherwise, upon allowance of the claim 
by the court or upon approval of the court in a settlement of 
the guardian's accounts. The duty of the guardian to pay from 
the estate shall not preclude the guardian's personal liability 
for his or her own contracts and acts made and performed on 
behalf of the estate as it exists according to the common law. 
If it appears that the estate is likely to be exhausted before all 
existing claims are paid, preference shall be given to (a) the 
expenses of administration including guardian's fees, attor- 
neys' fees, and court costs; (b) prior claims for the care, main- 
tenance and education of the incapacitated person and of the 
person's dependents over other claims. Subject to court 
orders limiting such powers, a limited guardian of an estate 
shall have the same authority to pay claims. 

(2) CLAIMS MAY BE PRESENTED. Any person hav- 
ing a claim against the estate of an incapacitated person, or 
against the guardian of his or her estate as such, may file a 
written claim with the court for determination at any time 
before it is barred by the statute of limitations. After ten days' 
notice to a guardian or limited guardian, a hearing on the 
claim shall be held, at which upon proof thereof and after 
consideration of any defenses or objections by the guardian, 
the court may enter an order for its allowance and payment 
from the estate. Any action against the guardian of the estate 
as such shall be deemed a claim duly filed. [1990 c 122 § 19; 
1975 Ist ex.s. c 95 § 19; 1965 c 145 § 11.92.035.] 


Actions against guardian: RCW 11.92.060. 


Claims against estate of deceased incompetent person or individual with a 
disability: RCW 11.88.150. 


Disbursement for claims on termination of guardianship or limited guard- 
ianship: RCW 11.88.140. 


Additional notes found at www.leg.wa.gov 


11.92.040 Duties of guardian or limited guardian in 
general. It shall be the duty of the guardian or limited guard- 
ian of an estate: 

(1) To file within three months after the guardian's 
appointment a verified inventory of all the property of the 
incapacitated person which comes into the guardian's posses- 
sion or knowledge, including a statement of all encum- 
brances, liens, and other secured charges on any item; 

(2) To file annually, within ninety days after the anniver- 
sary date of the guardian's or limited guardian's appointment, 
and also within ninety days after termination of the appoint- 
ment, unless the court for good cause orders a different dead- 
line to file following termination, a written verified account 
of the administration for court approval, which account shall 
contain at least the following information: 

(a) Identification of property of the guardianship estate 
as of the date of the last account or, in the case of the initial 
account, as of the date of inventory; 

(b) Identification of all additional property received into 
the guardianship, including income by source; 

(c) Identification of all expenditures made during the 
account period by major categories; 
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(d) Any adjustments to the guardianship estate required 
to establish its present fair market value, including gains or 
losses on sale or other disposition and any mortgages, deeds 
of trust or other encumbrances against the guardianship 
estate; and 


(e) Identification of all property held in the guardianship 
estate as of the date of account, the assessed value of any real 
property and the guardian's estimate of the present fair mar- 
ket values of other property (including the basis on which 
such estimate is made), and the total net fair market value of 
the guardianship estate. In addition, immediately following 
such statement of present fair market value, the account shall 
set forth a statement of current amount of the guardian's bond 
and any other court-ordered protection for the security of the 
guardianship assets; 


(3) The court in its discretion may allow reports at inter- 
vals of up to thirty-six months for estates with assets (exclu- 
sive of real property) having a value of not more than twice 
the homestead exemption. Notwithstanding contrary provi- 
sions of this section, the guardian or limited guardian of an 
estate need not file an annual report with the court if the funds 
of the guardianship are held for the benefit of a minor in a 
blocked account unless the guardian requests a withdrawal 
from such account, in which case the guardian shall provide a 
written verified account of the administration of the guard- 
ianship estate along with the guardian's petition for the with- 
drawal. The guardian or limited guardian shall report any 
substantial change in income or assets of the guardianship 
estate within thirty days of the occurrence of the change. A 
hearing shall be scheduled for court review and determina- 
tion of provision for increased bond or other provision in 
accordance with RCW 11.88.100; 

(4) All court orders approving accounts or reports filed 
by a guardian or limited guardian must contain a guardian- 
ship summary placed directly below the case caption or on a 
separate cover page in the following form, or a substantially 
similar form, containing the following information: 


GUARDIANSHIP SUMMARY 


Date Guardian Appointed: 


Due Date for Report and 
Accounting: 


Date of Next Review: 


Letters Expire On: ee eee eee ee eee 
Bond Amount: PEPEE E A E 


Restricted Account: Agree- 
ments Required: 


Incapacitated Person Guardian of: [ ] Estate [ ] Person 


(IP) 
Name: Name: 
Address: Address: 
Phone: Phone: 
Facsimile: Facsimile: 
Standby Guardian Address Relation to IP 
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Interested Parties Address Relation to IP 


(5) To protect and preserve the guardianship estate, to 
apply it as provided in this chapter, to account for it faith- 
fully, to perform all of the duties required by law, and at the 
termination of the guardianship or limited guardianship, to 
deliver the assets of the incapacitated person to the persons 
entitled thereto. Except as provided to the contrary herein, the 
court may authorize a guardian or limited guardian to do any- 
thing that a trustee can do under the provisions of RCW 
11.98.070 for a period not exceeding one year from the date 
of the order or for a period corresponding to the interval in 
which the guardian's or limited guardian's report is required 
to be filed by the court pursuant to subsection (2) of this sec- 
tion, whichever period is longer; 

(6) To invest and reinvest the property of the incapaci- 
tated person in accordance with the rules applicable to invest- 
ment of trust estates by trustees as provided in chapter 11.100 
RCW, except that: 

(a) No investments shall be made without prior order of 
the court in any property other than unconditional interest 
bearing obligations of this state or of the United States and in 
obligations the interest and principal of which are uncondi- 
tionally guaranteed by the United States, and in share 
accounts or deposits which are insured by an agency of the 
United States government. Such prior order of the court may 
authorize specific investments, or, in the discretion of the 
court, may authorize the guardian or limited guardian to 
invest and reinvest as provided in chapter 11.100 RCW with- 
out further order of the court; 

(b) If it is for the best interests of the incapacitated per- 
son that a specific property be used by the incapacitated per- 
son rather than sold and the proceeds invested, the court may 
so order; 

(7) To apply to the court no later than the filing of the 
inventory for an order authorizing disbursements on behalf of 
the incapacitated person. However, the guardian or limited 
guardian of the estate, or the person, department, bureau, 
agency, or charitable organization having the care and cus- 
tody of an incapacitated person, may apply to the court for an 
order directing the guardian or limited guardian of the estate 
to pay to the person, department, bureau, agency, or charita- 
ble organization having the care and custody of an incapaci- 
tated person, or if the guardian or limited guardian of the 
estate has the care and custody of the incapacitated person, 
directing the guardian or limited guardian of the estate to 
apply an amount weekly, monthly, quarterly, semi-annually, 
or annually, as the court may direct, to be expended in the 
care, maintenance, and education of the incapacitated person 
and of his or her dependents. In proper cases, the court may 
order payment of amounts directly to the incapacitated per- 
son for his or her maintenance or incidental expenses. The 
amounts authorized under this section may be decreased or 
increased from time to time by direction of the court. If pay- 
ments are made to another under an order of the court, the 
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guardian or limited guardian of the estate is not bound to see 
to the application thereof; 

(8) To provide evidence of the guardian or limited guard- 
ian's successful completion of any standardized training 
video or web cast for guardians or limited guardians made 
available by the administrative office of the courts and the 
superior court when the guardian or limited guardian: (a) 
Was appointed prior to July 22, 2011; (b) is not a certified 
professional guardian or financial institution authorized 
under RCW 11.88.020; and (c) has not previously completed 
the requirements of RCW 11.88.020(3). The training video or 
web cast must be provided at no cost to the guardian or lim- 
ited guardian. The superior court may, upon (i) petition by the 
guardian or limited guardian; or (ii) any other method as pro- 
vided by local court rule: (A) For good cause, waive this 
requirement for guardians appointed prior to July 22, 2011. 
Good cause shall require evidence that the guardian already 
possesses the requisite knowledge to serve as a guardian 
without completing the training. When determining whether 
there is good cause to waive the training requirement, the 
court shall consider, among other facts, the length of time the 
guardian has been serving the incapacitated person; whether 
the guardian has timely filed all required reports with the 
court; whether the guardian is monitored by other state or 
local agencies; and whether there have been any allegations 
of abuse, neglect, or a breach of fiduciary duty against the 
guardian; or (B) extend the time period for completion of the 
training requirement for ninety days; and 

(9) To provide evidence of the guardian or limited guard- 
ian's successful completion of any additional or updated 
training video or web cast offered by the administrative 
office of the courts and the superior court as is required at the 
discretion of the superior court unless the guardian or limited 
guardian is a certified professional guardian or financial insti- 
tution authorized under RCW 11.88.020. The training video 
or web cast must be provided at no cost to the guardian or 
limited guardian. [2011 c 329 § 9; 1991 c 289 § 10; 1990 c 
122 § 20; 1985 c 30 § 9. Prior: 1984 c 149 § 12; 1979 c 32 § 
2; 1977 ex.s. c 309 § 13; 1975 Ist ex.s. c 95 § 20; 1965 c 145 
§ 11.92.040; prior: 1957 c 64 § 1; 1955 c 205 § 15; 1941 c 83 
§ 1; 1917 c 156 § 205; Rem. Supp. 1941 § 1575; prior: 1895 
c 42 § 1; Code 1881 § 1614.] 

Short title—Application—Purpose—Severability—1985 c 30:See 
RCW 11.02.900 through 11.02.903. 
Compulsory school attendance law, duty to comply with: RCW 28A.225.010. 
Disabled person, defined: RCW 11.88.010. 


Additional notes found at www.leg.wa.gov 


11.92.043 Additional duties. It shall be the duty of the 
guardian or limited guardian of the person: 

(1) To file within three months after appointment a per- 
sonal care plan for the incapacitated person which shall 
include (a) an assessment of the incapacitated person's phys- 
ical, mental, and emotional needs and of such person's ability 
to perform or assist in activities of daily living, and (b) the 
guardian's specific plan for meeting the identified and emerg- 
ing personal care needs of the incapacitated person. 

(2) To file annually or, where a guardian of the estate has 
been appointed, at the time an account is required to be filed 
under RCW 11.92.040, a report on the status of the incapaci- 
tated person, which shall include: 
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(a) The address and name of the incapacitated person and 
all residential changes during the period; 

(b) The services or programs which the incapacitated 
person receives; 

(c) The medical status of the incapacitated person; 

(d) The mental status of the incapacitated person; 

(e) Changes in the functional abilities of the incapaci- 
tated person; 

(f) Activities of the guardian for the period; 

(g) Any recommended changes in the scope of the 
authority of the guardian; 

(h) The identity of any professionals who have assisted 
the incapacitated person during the period; 

(i) Evidence of the guardian or limited guardian's suc- 
cessful completion of any standardized training video or web 
cast for guardians or limited guardians made available by the 
administrative office of the courts and the superior court 
when the guardian or limited guardian: (A) Was appointed 
prior to July 22, 2011; (B) is not a certified professional 
guardian or financial institution authorized under RCW 
11.88.020; and (C) has not previously completed the require- 
ments of RCW 11.88.020(3). The training video or web cast 
must be provided at no cost to the guardian or limited guard- 
ian. 

(ii) The superior court may, upon (A) petition by the 
guardian or limited guardian; or (B) any other method as pro- 
vided by local court rule: 

(I) For good cause, waive this requirement for guardians 
appointed prior to July 22, 2011. Good cause shall require 
evidence that the guardian already possesses the requisite 
knowledge to serve as a guardian without completing the 
training. When determining whether there is good cause to 
waive the training requirement, the court shall consider, 
among other facts, the length of time the guardian has been 
serving the incapacitated person; whether the guardian has 
timely filed all required reports with the court; whether the 
guardian is monitored by other state or local agencies; and 
whether there have been any allegations of abuse, neglect, or 
a breach of fiduciary duty against the guardian; or 

(ID) Extend the time period for completion of the training 
requirement for ninety days; and 

(j) Evidence of the guardian or limited guardian's suc- 
cessful completion of any additional or updated training 
video or web cast offered by the administrative office of the 
courts and the superior court as is required at the discretion of 
the superior court unless the guardian or limited guardian is a 
certified professional guardian or financial institution autho- 
rized under RCW 11.88.020. The training video or web cast 
must be provided at no cost to the guardian or limited guard- 
ian. 

(3) To report to the court within thirty days any substan- 
tial change in the incapacitated person's condition, or any 
changes in residence of the incapacitated person. 

(4) Consistent with the powers granted by the court, to 
care for and maintain the incapacitated person in the setting 
least restrictive to the incapacitated person's freedom and 
appropriate to the incapacitated person's personal care needs, 
assert the incapacitated person's rights and best interests, and 
if the incapacitated person is a minor or where otherwise 
appropriate, to see that the incapacitated person receives 
appropriate training and education and that the incapacitated 
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person has the opportunity to learn a trade, occupation, or 
profession. 

(5) Consistent with RCW 7.70.065, to provide timely, 
informed consent for health care of the incapacitated person, 
except in the case of a limited guardian where such power is 
not expressly provided for in the order of appointment or sub- 
sequent modifying order as provided in RCW 11.88.125 as 
now or hereafter amended, the standby guardian or standby 
limited guardian may provide timely, informed consent to 
necessary medical procedures if the guardian or limited 
guardian cannot be located within four hours after the need 
for such consent arises. No guardian, limited guardian, or 
standby guardian may involuntarily commit for mental health 
treatment, observation, or evaluation an alleged incapacitated 
person who is unable or unwilling to give informed consent 
to such commitment unless the procedures for involuntary 
commitment set forth in chapter 71.05 or 72.23 RCW are fol- 
lowed. Nothing in this section shall be construed to allow a 
guardian, limited guardian, or standby guardian to consent to: 

(a) Therapy or other procedure which induces convul- 
sion; 

(b) Surgery solely for the purpose of psychosurgery; 

(c) Other psychiatric or mental health procedures that 
restrict physical freedom of movement, or the rights set forth 
in RCW 71.05.217. 

A guardian, limited guardian, or standby guardian who 
believes these procedures are necessary for the proper care 
and maintenance of the incapacitated person shall petition the 
court for an order unless the court has previously approved 
the procedure within the past thirty days. The court may order 
the procedure only after an attorney is appointed in accor- 
dance with RCW 11.88.045 if no attorney has previously 
appeared, notice is given, and a hearing is held in accordance 
with RCW 11.88.040. [2011 c 329 § 3; 1991 c 289 § 11; 
1990 c 122 § 21.] 


Additional notes found at www.leg.wa.gov 


11.92.050 Intermediate accounts or reports—Hear- 
ing—Order. (1) Upon the filing of any intermediate guard- 
ianship or limited guardianship account or report required by 
statute, or of any intermediate account or report required by 
court rule or order, the court shall enter an order settling the 
guardianship account or report with regard to any receipts, 
expenditures, and investments made and acts done by the 
guardian or limited guardian to the date of the interim report. 

(2) Upon such account or report being filed, the court 
may, in its discretion, set a date for the hearing and require 
the service of the guardian's report or account and a notice of 
the hearing as provided in RCW 11.88.040 as now or hereaf- 
ter amended or as specified by the court; and, in the event a 
hearing is ordered, the court may also appoint a guardian ad 
litem, whose duty it shall be to investigate the account or 
report of the guardian or limited guardian of the estate and to 
advise the court thereon at the hearing, in writing. 

(3) At the hearing on or upon the court's review of the 
account or report of the guardian or limited guardian, if the 
court is satisfied that the actions of the guardian or limited 
guardian have been proper, and that the guardian or limited 
guardian has in all respects discharged his or her trust with 
relation to the receipts, expenditures, investments, and acts, 
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then, in such event, the court shall enter an order approving 
such account or report. 

(4) If a guardian or limited guardian fails to file the 
account or report or fails to appear at the hearing, the court 
shall enter an order for one or more of the following actions: 

(a) Entering an order to show cause and requiring the 
guardian to appear at a show cause hearing. At the hearing the 
court may take action to protect the incapacitated person, 
including, but not limited to, removing the guardian or lim- 
ited guardian pursuant to RCW 11.88.120 and appointing a 
successor; 

(b) Directing the clerk to extend the letters, for good 
cause shown, for no more than ninety days, to permit the 
guardian to file his or her account or report; 

(c) Requiring the completion of any approved guardian- 
ship training made available to the guardian by the court; 

(d) Appointing a guardian ad litem subject to the require- 
ments in RCW 11.88.090; 

(e) Providing other and further relief the court deems just 
and equitable. 

(5) If the court has appointed a guardian ad litem, the 
order shall be final and binding upon the incapacitated per- 
son, subject only to the right of appeal as upon a final order; 
provided that at the time of final account of said guardian or 
limited guardian or within one year after the incapacitated 
person attains his or her majority any such interim account 
may be challenged by the incapacitated person on the ground 
of fraud. 

(6) The procedure established in this section for financial 
accounts by guardians or limited guardians of the estate shall 
apply to personal care reports filed by guardians or limited 
guardians of the person under RCW 11.92.043. [2011 c 329 
§ 10; 1995 c 297 § 6; 1990 c 122 s 23; 1975 1st ex.s. c 95 s 
21; 1965 c 145 s 11.92.050. Prior: 1943 c 29 s 1; Rem. Supp. 
1943 s 1575-1.] 


Additional notes found at www.leg.wa.gov 


11.92.053 Settlement of estate upon termination. 
Within ninety days, unless the court orders a different dead- 
line for good cause, after the termination of a guardianship 
for any reason, the guardian or limited guardian of the estate 
shall petition the court for an order settling his or her account 
as filed in accordance with RCW 11.92.040(2) with regard to 
any receipts, expenditures, and investments made and acts 
done by the guardian to the date of the termination. Upon the 
filing of the petition, the court shall set a date for the hearing 
of the petition after notice has been given in accordance with 
RCW 11.88.040. Any person interested may file objections to 
the petition or may appear at the time and place fixed for the 
hearing thereof and present his or her objections thereto. The 
court may take such testimony as it deems proper or neces- 
sary to determine whether an order settling the account 
should be issued and the transactions of the guardian be 
approved, and the court may appoint a guardian ad litem to 
review the report. 

At the hearing on the petition of the guardian or limited 
guardian, if the court is satisfied that the actions of the guard- 
ian or limited guardian have been proper, and that the guard- 
ian has in all respects discharged his or her trust with relation 
to the receipts, expenditures, investments, and acts, then, in 
such event, the court shall enter an order approving the 
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account, and the order shall be final and binding upon the 
incapacitated person, subject only to the right of appeal as 
upon a final order. However, within one year after the incom- 
petent attains his or her majority any such account may be 
challenged by the incapacitated person on the ground of 
fraud. [2011 c 329 § 8; 1995 c 297 § 7; 1990 c 122 § 24; 1965 
c 145 § 11.92.053.] 

Administration of deceased incompetent's estate: RCW 11.88.150. 


Procedure on removal or death of guardian—Delivery of estate to succes- 
sor: RCW 11.88.120. 


Termination of guardianship: RCW 11.88.140. 


Additional notes found at www.leg.wa.gov 


11.92.056 Citation of surety on bond. If, at any hear- 
ing upon a petition to settle the account of any guardian or 
limited guardian, it shall appear to the court that said guard- 
ian or limited guardian has not fully accounted or that said 
account should not be settled, the court may continue said 
hearing to a day certain and may cite the surety or sureties 
upon the bond of said guardian or limited guardian to appear 
upon the date fixed in said citation and show cause why the 
account should not be disapproved and judgment entered for 
any deficiency against said guardian or limited guardian and 
the surety or sureties upon his or her bond. Said citation shall 
be personally served upon said surety or sureties in the man- 
ner provided by law for the service of summons in civil 
actions and shall be served not less than twenty days previous 
to said hearing. At said hearing any interested party, includ- 
ing the surety so cited, shall have the right to introduce any 
evidence which shall be material to the matter before the 
court. If, at said hearing, the final account of said guardian or 
limited guardian shall not be approved and the court shall 
find that said guardian or limited guardian is indebted to the 
incapacitated person in any amount, said court may there- 
upon enter final judgment against said guardian or limited 
guardian and the surety or sureties upon his or her bond, 
which judgment shall be enforceable in the same manner and 
to the same extent as judgments in ordinary civil actions. 
[1990 c 122 § 25; 1975 Ist ex.s. c 95 § 22; 1965 c 145 § 
11.92.056.] 


Additional notes found at www.leg.wa.gov 


11.92.060 Guardian to represent incapacitated per- 
son—Compromise of claims—Service of process. (1) 
GUARDIAN MAY SUE AND BE SUED. When there is a 
guardian of the estate, all actions between the incapacitated 
person or the guardian and third persons in which it is sought 
to charge or benefit the estate of the incapacitated person 
shall be prosecuted by or against the guardian of the estate as 
such. The guardian shall represent the interests of the inca- 
pacitated person in the action and all process shall be served 
on him or her. A guardian or limited guardian of the estate 
shall report to the court any action commenced against the 
incapacitated person and shall secure court approval prior to 
initiating any legal action in the name of the incapacitated 
person. 

(2) JOINDER, AMENDMENT AND SUBSTITUTION. 
When the guardian of the estate is under personal liability for 
his or her own contracts and acts made and performed on 
behalf of the estate the guardian may be sued both as guard- 
ian and in his or her personal capacity in the same action. 


(2016 Ed.) 


Guardianship—Powers and Duties of Guardian or Limited Guardian 


Misnomer or the bringing of the action by or against the inca- 
pacitated person shall not be grounds for dismissal of the 
action and leave to amend or substitute shall be freely 
granted. If an action was commenced by or against the inca- 
pacitated person before the appointment of a guardian of his 
or her estate, such guardian when appointed may be substi- 
tuted as a party for the incapacitated person. If the appoint- 
ment of the guardian of the estate is terminated, his or her 
successor may be substituted; if the incapacitated person dies, 
his or her personal representative may be substituted; if the 
incapacitated person is no longer incapacitated the person 
may be substituted. 

(3) GARNISHMENT, ATTACHMENT AND EXECU- 
TION. When there is a guardian of the estate, the property 
and rights of action of the incapacitated person shall not be 
subject to garnishment or attachment, except for the foreclo- 
sure of a mortgage or other lien, and execution shall not issue 
to obtain satisfaction of any judgment against the incapaci- 
tated person or the guardian of the person's estate as such. 

(4) COMPROMISE BY GUARDIAN. Whenever it is 
proposed to compromise or settle any claim by or against the 
incapacitated person or the guardian as such, whether arising 
as a result of personal injury or otherwise, and whether aris- 
ing before or after appointment of a guardian, the court on 
petition of the guardian of the estate, if satisfied that such 
compromise or settlement will be for the best interests of the 
incapacitated person, may enter an order authorizing the set- 
tlement or compromise be made. 

(5) LIMITED GUARDIAN. Limited guardians may 
serve and be served with process or actions on behalf of the 
incapacitated person, but only to the extent provided for in 
the court order appointing a limited guardian. [1990 c 122 § 
26; 1975 1st ex.s. c 95 § 23; 1965 c 145 § 11.92.060. Prior: 
1917 c 156 § 206; RRS § 1576; prior: 1903 c 100 § 1; Code 
1881 § 1611; 1860 p 226 § 328.] 

Rules of court: SPR 98.08W, 98.10W, 98.16W. 
Action against guardian deemed claim: RCW 11.92.035. 


Additional notes found at www.leg.wa.gov 


11.92.090 Sale, exchange, lease, or mortgage of prop- 
erty. Whenever it shall appear to the satisfaction of a court 
by the petition of any guardian or limited guardian, that it is 
necessary or proper to sell, exchange, lease, mortgage, or 
grant an easement, license or similar interest in any of the real 
or personal property of the estate of the incapacitated person 
for the purpose of paying debts or for the care, support and 
education of the incapacitated person, or to redeem any prop- 
erty of the incapacitated person's estate covered by mortgage 
or other lien, or for the purpose of making any investments, 
or for any other purpose which to the court may seem right 
and proper, the court may make an order directing such sale, 
exchange, lease, mortgage, or grant of easement, license or 
similar interest of such part or parts of the real or personal 
property as shall to the court seem proper. [1990 c 122 § 27; 
1975 Ist ex.s. c 95 § 24; 1965 c 145 § 11.92.090. Prior: 1917 
c 156 § 212; RRS § 1582; prior: Code 1881 § 1620; 1855 p 
17 § 14.] 


Additional notes found at www.leg.wa.gov 


11.92.096 Guardian access to certain held assets. (1) 
All financial institutions as defined in *RCW 30.22.040(12), 
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all insurance companies holding a certificate of authority 
under chapter 48.05 RCW, or any agent who constitutes a 
salesperson or broker-dealer of securities under the defini- 
tions of RCW 21.20.005 (hereafter individually and collec- 
tively referenced as "institution") shall provide the guardian 
access and control over the asset(s) described in (a)(vii) of 
this subsection, including but not limited to delivery of the 
asset to the guardian, upon receipt of the following: 

(a) An affidavit containing as an attachment a true and 
correct copy of the guardian's letters of guardianship and stat- 
ing: 

(i) That as of the date of the affidavit, the affiant is a duly 
appointed guardian with authority over assets held by the 
institution but owned or subject to withdrawal or delivery to 
a client or depositor of the institution; 

(ii) The cause number of the guardianship; 

(iii) The name of the incapacitated person and the name 
of the client or depositor (which names shall be the same); 

(iv) The account or the safety deposit box number or 
numbers; 

(v) The address of the client or depositor; 

(vi) The name and address of the affiant-guardian being 
provided assets or access to assets; 

(vii) A description of and the value of the asset or assets, 
or, where the value cannot be readily ascertained, a reason- 
able estimate thereof, and a statement that the guardian 
receives delivery or control of each asset solely in its capacity 
as guardian; 

(viii) The date the guardian assumed control over the 
assets; and 

(ix) That a true and correct copy of the letters of guard- 
ianship duly issued by a court to the guardian is attached to 
the affidavit; and 

(b) An envelope, with postage prepaid, addressed to the 

clerk of the court issuing the letters of guardianship. 
The affidavit shall be sent in the envelope by the institution to 
the clerk of the court together with a statement signed by an 
agent of the institution that the description of the asset set 
forth in the affidavit appears to be accurate, and confirming 
in the case of cash assets, the value of the asset. 

(2) Any guardian provided with access to a safe deposit 
box pursuant to subsection (1) of this section shall make an 
inventory of the contents of the box and attach this inventory 
to the affidavit before the affidavit is sent to the clerk of the 
court and before the contents of the box are released to the 
guardian. Any inventory shall be prepared in the presence of 
an employee of the institution and the statement of the insti- 
tution required under subsection (1) of this section shall 
include a statement executed by the employee that the inven- 
tory appears to be accurate. The institution may require pay- 
ment by the guardian of any fees or charges then due in con- 
nection with the asset or account and of a reasonable fee for 
witnessing preparation of the inventory and preparing the 
statement required by this subsection or subsection (1) of this 
section. 

(3) Any institution to which an affidavit complying with 
subsection (1) of this section is submitted may rely on the 
affidavit without inquiry and shall not be subject to any liabil- 
ity of any nature whatsoever to any person whatsoever, 
including but not limited to the institution's client or deposi- 
tor or any other person with an ownership or other interest in 
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or right to the asset, for the reliance or for providing the 
guardian access and control over the asset, including but not 
limited to delivery of the asset to the guardian. [1991 c 289 § 
13.] 

*Reviser's note: RCW 30.22.040 was alphabetized pursuant to RCW 
1.08.015(2)(k), changing subsection (12) to subsection (8). RCW 30.22.040 


was recodified as RCW 30A.22.040 pursuant to 2014 c 37 § 4, effective Jan- 
uary 5, 2015. 


11.92.100 Petition—Contents. Such application shall 
be by petition, verified by the oath of the guardian or limited 
guardian, and shall substantially set forth: 

(1) The value and character of all personal estate belong- 
ing to the incapacitated person that has come to the knowl- 
edge or possession of such guardian or limited guardian. 

(2) The disposition of such personal estate. 

(3) The amount and condition of the incapacitated per- 
son's personal estate, if any, dependent upon the settlement of 
any estate, or the execution of any trust. 

(4) The annual income of the real estate of the incapaci- 
tated person. 

(5) The amount of rent received and the application 
thereof. 

(6) The proposed manner of reinvesting the proceeds of 
the sale, if asked for that purpose. 

(7) Each item of indebtedness, or the amount and charac- 
ter of the lien, if the sale is requested for the liquidation 
thereof. 

(8) The age of the incapacitated person, where and with 
whom residing. 

(9) AIl other facts connected with the estate and condi- 
tion of the incapacitated person necessary to enable the court 
to fully understand the same. If there is no personal estate 
belonging to the incapacitated person in possession or expec- 
tancy, and none has come into the hands of such guardian or 
limited guardian, and no rents have been received, the fact 
shall be stated in the application. [1990 c 122 § 28; 1975 1st 
ex.s. c 95 § 25; 1965 c 145 § 11.92.100. Prior: 1917 c 156 § 
213; RRS § 1583; prior: Code 1881 § 1621; 1860 p 228 § 
338; 1855 p 17 § 15.] 


Additional notes found at www.leg.wa.gov 


11.92.110 Sale of real estate. The order directing the 
sale of any of the real property of the estate of the incapaci- 
tated person shall specify the particular property affected and 
the method, whether by public or private sale or by negotia- 
tion, and terms thereof, and with regard to the procedure and 
notices to be employed in conducting such sale, the provi- 
sions of RCW 11.56.060, 11.56.070, 11.56.080, and 
11.56.110 shall be followed unless the court otherwise 
directs. [1990 c 122 § 29; 1975 Ist ex.s. c 95 § 26; 1965 c 145 
§ 11.92.110. Prior: 1917 c 156 § 214; RRS § 1524; prior: 
Code 1881 § 1623; 1860 p 229 § 340.] 


Additional notes found at www.leg.wa.gov 


11.92.115 Return and confirmation of sale. The 
guardian or limited guardian making any sale of real estate, 
either at public or private sale or sale by negotiation, shall 
within ten days after making such sale file with the clerk of 
the court his or her return of such sale, the same being duly 
verified. At any time after the expiration of ten days from the 
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filing of such return, the court may, without notice, approve 
and confirm such sale and direct proper instruments of trans- 
fer to be executed and delivered. Upon the confirmation of 
any such sale, the court shall direct the guardian or limited 
guardian to make, execute and deliver instruments conveying 
the title to the person to whom such property may be sold and 
such instruments of conveyance shall be deemed to convey 
all the estate, rights and interest of the incapacitated person 
and of the person's estate. In the case of a sale by negotiation 
the guardians or limited guardians shall publish a notice in 
one issue of a legal newspaper published in the county in 
which the estate is being administered; the substance of such 
notice shall include the legal description of the property sold, 
the selling price and the date after which the sale may be con- 
firmed: PROVIDED, That such confirmation date shall be at 
least ten days after such notice is published. [2010 c 8 § 
2090; 1990 c 122 § 30; 1975 Ist ex.s. c 95 § 27; 1965 c 145 § 
11.92.115.] 


Additional notes found at www.leg.wa.gov 


11.92.120 Confirmation conclusive. No sale by any 
guardian or limited guardian of real or personal property shall 
be void or be set aside or be attacked because of any irregu- 
larities whatsoever, and none of the steps leading up to such 
sale or the confirmation thereof shall be jurisdictional, and 
the confirmation by the court of any such sale shall be con- 
clusive as to the regularity and legality of such sale or sales, 
and the passing of title after confirmation by the court shall 
vest an absolute title in the purchaser, and such instrument of 
transfer may not be attacked for any purpose or any reason, 
except for fraud. [1975 Ist ex.s. c 95 § 28; 1965 c 145 § 
11.92.120. Prior: 1917 c 156 § 215; RRS § 1585; prior: Code 
1881 § 1625; 1860 p 229 § 343.] 


11.92.125 Broker's fee and closing expenses—Sale, 
exchange, mortgage, or lease of real estate. In connection 
with the sale, exchange, mortgage, lease, or grant of easement 
or license in any property, the court may authorize the guard- 
ian or limited guardian to pay, out of the proceeds realized 
therefrom or out of the estate, the customary and reasonable 
auctioneer's and broker's fees and any necessary expenses for 
abstracting title insurance, survey, revenue stamps, and other 
necessary costs and expenses in connection therewith. [1977 
ex.s. c 309 § 15; 1965 c 145 § 11.92.125.] 


Additional notes found at www.leg.wa.gov 


11.92.130 Performance of contracts. If any person 
who is bound by contract in writing to perform shall become 
incapacitated before making the performance, the court hav- 
ing jurisdiction of the guardianship or limited guardianship of 
such property may, upon application of the guardian or lim- 
ited guardian of the incapacitated person, or upon application 
of the person claiming to be entitled to the performance, 
make an order authorizing and directing the guardian or lim- 
ited guardian to perform such contract. The application and 
the proceedings, shall, as nearly as may be, be the same as 
provided in chapter 11.60 RCW. [1990 c 122 § 31; 1975 Ist 
ex.s. c 95 § 29; 1965 c 145 § 11.92.130. Prior: 1923 c 142 § 
5; RRS § 1585a.] 


Additional notes found at www.leg.wa.gov 
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11.92.140 Court authorization for actions regarding 
guardianship funds. The court, upon the petition of a guard- 
ian of the estate of an incapacitated person other than the 
guardian of a minor, and after such notice as the court directs 
and other notice to all persons interested as required by chap- 
ter 11.96A RCW, may authorize the guardian to take any 
action, or to apply funds not required for the incapacitated 
person's own maintenance and support, in any fashion the 
court approves as being in keeping with the incapacitated 
person's wishes so far as they can be ascertained and as 
designed to minimize insofar as possible current or prospec- 
tive state or federal income and estate taxes, permit entitle- 
ment under otherwise available federal or state medical or 
other assistance programs, and to provide for gifts to such 
charities, relatives, and friends as would be likely recipients 
of donations from the incapacitated person. 

The action or application of funds may include but shall 
not be limited to the making of gifts, to the conveyance or 
release of the incapacitated person's contingent and expectant 
interests in property including marital or domestic partner- 
ship property rights and any right of survivorship incident to 
joint tenancy or tenancy by the entirety, to the exercise or 
release of the incapacitated person's powers as donee of a 
power of appointment, the making of contracts, the creation 
of revocable or irrevocable trusts of property of the incapaci- 
tated person's estate which may extend beyond the incapaci- 
tated person's disability or life, the establishment of custodi- 
anships for the benefit of a minor under chapter 11.114 RCW, 
the Washington uniform transfers to minors act, the exercise 
of options of the incapacitated person to purchase securities 
or other property, the exercise of the incapacitated person's 
right to elect options and to change beneficiaries under insur- 
ance and annuity policies and the surrendering of policies for 
their cash value, the exercise of the incapacitated person's 
right to any elective share in the estate of the incapacitated 
person's deceased spouse or deceased domestic partner, and 
the renunciation or disclaimer of any interest acquired by tes- 
tate or intestate succession or by inter vivos transfer. 

The guardian in the petition shall briefly outline the 
action or application of funds for which approval is sought, 
the results expected to be accomplished thereby and the sav- 
ings expected to accrue. The proposed action or application 
of funds may include gifts of the incapacitated person's per- 
sonal or real property. Gifts may be for the benefit of pro- 
spective legatees, devisees, or heirs apparent of the incapaci- 
tated person, or may be made to individuals or charities in 
which the incapacitated person is believed to have an interest. 
Gifts may or may not, in the discretion of the court, be treated 
as advancements to donees who would otherwise inherit 
property from the incapacitated person under the incapaci- 
tated person's will or under the laws of descent and distribu- 
tion. The guardian shall also indicate in the petition that any 
planned disposition is consistent with the intentions of the 
incapacitated person insofar as the intentions can be ascer- 
tained, and if the incapacitated person's intentions cannot be 
ascertained, the incapacitated person will be presumed to 
favor reduction in the incidence of the various forms of taxa- 
tion and the partial distribution of the incapacitated person's 
estate as provided in this section. The guardian shall not, 
however, be required to include as a beneficiary any person 
whom there is reason to believe would be excluded by the 
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incapacitated person. No guardian may be required to file a 
petition as provided in this section, and a failure or refusal to 
so petition the court does not constitute a breach of the guard- 
ian's fiduciary duties. [2008 c 6 § 807; 1999 c 42 § 616; 1991 
c 193 § 32; 1990 c 122 § 32; 1985 c 30 § 10. Prior: 1984 c 149 
§ 13.] 


Part headings not law—Severability—2008 c 6: See RCW 26.60.900 
and 26.60.901. 


Short tithe—Application—Purpose—Severability—1985 c 30: See 
RCW 11.02.900 through 11.02.903. 


Additional notes found at www.leg.wa.gov 


11.92.150 Request for special notice of proceedings. 
At any time after the issuance of letters of guardianship in the 
estate of any person and/or incapacitated person, any person 
interested in the estate, or in the incapacitated person, or any 
relative of the incapacitated person, or any authorized repre- 
sentative of any agency, bureau, or department of the United 
States government from or through which any compensation, 
insurance, pension or other benefit is being paid, or is pay- 
able, may serve upon the guardian or limited guardian, or 
upon the attorney for the guardian or limited guardian, and 
file with the clerk of the court where the guardianship or lim- 
ited guardianship of the person and/or estate is pending, a 
written request stating the specific actions of which the appli- 
cant requests advance notice. Where the notice does not spec- 
ify matters for which notice is requested, the guardian or lim- 
ited guardian shall provide copies of all documents filed with 
the court and advance notice of his or her application for 
court approval of any action in the guardianship. 

The request for special written notice shall designate the 
name, address and post office address of the person upon 
whom the notice is to be served and no service shall be 
required under this section and RCW 11.92.160 as now or 
hereafter amended other than in accordance with the designa- 
tion unless and until a new designation has been made. 

When any account, report, petition, or proceeding is filed 
in the estate of which special written notice is requested, the 
court shall fix a time for hearing which shall allow at least ten 
days for service of the notice before the hearing; and notice of 
the hearing shall be served upon the person designated in the 
written request at least ten days before the date fixed for the 
hearing. The service may be made by leaving a copy with the 
person designated, or that person's authorized representative, 
or by mailing through the United States mail, with postage 
prepaid to the person and place designated. [1990 c 122 § 33; 
1985 c 30 § 11. Prior: 1984 c 149 § 14; 1975 Ist ex.s. c 95 § 
30; 1969 c 18 § 1; 1965 c 145 § 11.92.150; prior: 1925 ex.s. 
c 104 § 1; RRS § 1586-1.] 

Short tithe—Application—Purpose—Severability—1985 c 30: See 
RCW 11.02.900 through 11.02.903. 


Additional notes found at www.leg.wa.gov 


11.92.160 Citation for failure to file account or 
report. Whenever any request for special written notice is 
served as provided in this section and RCW 11.92.150 as now 
or hereafter amended, the person making such request may, 
upon failure of any guardian or limited guardian for any inca- 
pacitated person, to file any account or report required by 
law, petition the court administering such estate for a citation 
requiring such guardian or limited guardian to file such report 
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or account, or to show cause for failure to do so, and there- 
upon the court shall issue such citation and hold a hearing 
thereon and enter such order as is required by the law and the 
facts. [1990 c 122 § 34; 1975 1st ex.s. c 95 § 31; 1965 c 145 
§ 11.92.160. Prior: 1925 ex.s. c 104 § 2; RRS § 1586-2.] 


Attorney's fee to contestant of erroneous account or report: RCW 11.76.070. 


Additional notes found at www.leg.wa.gov 


11.92.170 Removal of property of nonresident inca- 
pacitated person. Whenever it is made to appear that it 
would be in the best interests of the incapacitated person, the 
court may order the transfer of property in this state to a 
guardian or limited guardian of the estate of the incapacitated 
person appointed in another jurisdiction, or to a person or 
institution having similar authority with respect to the inca- 
pacitated person. [1990 c 122 § 35; 1977 ex.s. c 309 § 16; 
1975 Ist ex.s. c 95 § 32; 1965 c 145 § 11.92.170. Prior: 1917 
c 156 § 217; RRS § 1587; prior: Code 1881 § 1628; 1873 p 
320 § 323.] 


Additional notes found at www.leg.wa.gov 


11.92.180 Compensation and expenses of guardian 
or limited guardian—Attorney's fees—Department of 
social and health services clients paying part of costs— 
Rules. A guardian or limited guardian shall be allowed such 
compensation for his or her services as guardian or limited 
guardian as the court shall deem just and reasonable. Guard- 
ians and limited guardians shall not be compensated at 
county or state expense. Additional compensation may be 
allowed for other administrative costs, including services of 
an attorney and for other services not provided by the guard- 
ian or limited guardian. Where a guardian or limited guardian 
is an attorney, the guardian or limited guardian shall sepa- 
rately account for time for which compensation is requested 
for services as a guardian or limited guardian as contrasted to 
time for which compensation for legal services provided to 
the guardianship is requested. In all cases, compensation of 
the guardian or limited guardian and his or her expenses 
including attorney's fees shall be fixed by the court and may 
be allowed at any annual or final accounting; but at any time 
during the administration of the estate, the guardian or lim- 
ited guardian or his or her attorney may apply to the court for 
an allowance upon the compensation or necessary expenses 
of the guardian or limited guardian and for attorney's fees for 
services already performed. If the court finds that the guard- 
ian or limited guardian has failed to discharge his or her 
duties as such in any respect, it may deny the guardian any 
compensation whatsoever or may reduce the compensation 
which would otherwise be allowed. Where the incapacitated 
person is a department of social and health services client 
residing in a nursing facility or in a residential or home set- 
ting and is required by the department of social and health 
services to contribute a portion of their income towards the 
cost of residential or supportive services then the department 
shall be entitled to notice of proceedings as described in 
RCW 11.92.150. The amount of guardianship fees and addi- 
tional compensation for administrative costs shall not exceed 
the amount allowed by the department of social and health 
services by rule. [1995 c 297 § 8; 1994 c 68 § 1; 1991 c 289 
§ 12; 1990 c 122 § 36; 1975 Ist ex.s. c 95 § 33; 1965 c 145 § 
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11.92.180. Prior: 1917 c 156 § 216; RRS § 1586; prior: Code 
1881 § 1627; 1855 p 19 § 25.] 
Rules of court: SPR 98.12W. 


Additional notes found at www.leg.wa.gov 


11.92.185 Concealed or embezzled property. The 
court shall have authority to bring before it, in the manner 
prescribed by RCW 11.48.070, any person or persons sus- 
pected of having in his or her possession or having concealed, 
embezzled, conveyed or disposed of any of the property of 
the estate of incapacitated persons subject to administration 
under this title. [1990 c 122 § 37; 1975 Ist ex.s. c 95 § 34; 
1965 c 145 § 11.92.185.] 


Additional notes found at www.leg.wa.gov 


11.92.190 Detention of person in residential place- 
ment facility against will prohibited—Effect of court 
order—Service of notice of residential placement. (Effec- 
tive until April 1, 2018.) No residential treatment facility 
which provides nursing or other care may detain a person 
within such facility against their will. Any court order, other 
than an order issued in accordance with the involuntary treat- 
ment provisions of chapters 10.77, 71.05, and 72.23 RCW, 
which purports to authorize such involuntary detention or 
purports to authorize a guardian or limited guardian to con- 
sent to such involuntary detention on behalf of an incapaci- 
tated person shall be void and of no force or effect. This sec- 
tion does not apply to the detention of a minor as provided in 
chapter 70.96A or 71.34 RCW. 

Nothing in this section shall be construed to require a 
court order authorizing placement of an incapacitated person 
in a residential treatment facility if such order is not other- 
wise required by law: PROVIDED, That notice of any resi- 
dential placement of an incapacitated person shall be served, 
either before or after placement, by the guardian or limited 
guardian on such person, the guardian ad litem of record, and 
any attorney of record. [1996 c 249 § 11; 1977 ex.s. c 309 § 
14.] 

Intent—1996 c 249: See note following RCW 2.56.030. 


Additional notes found at www.leg.wa.gov 


11.92.190 Detention of person in residential place- 
ment facility against will prohibited—Effect of court 
order—Service of notice of residential placement. (Effec- 
tive April 1, 2018.) No residential treatment facility which 
provides nursing or other care may detain a person within 
such facility against their will. Any court order, other than an 
order issued in accordance with the involuntary treatment 
provisions of chapters 10.77, 71.05, and 72.23 RCW, which 
purports to authorize such involuntary detention or purports 
to authorize a guardian or limited guardian to consent to such 
involuntary detention on behalf of an incapacitated person 
shall be void and of no force or effect. This section does not 
apply to the detention of a minor as provided in chapter 71.34 
RCW. 

Nothing in this section shall be construed to require a 
court order authorizing placement of an incapacitated person 
in a residential treatment facility if such order is not other- 
wise required by law: PROVIDED, That notice of any resi- 
dential placement of an incapacitated person shall be served, 


(2016 Ed.) 


Power of Attorney 


either before or after placement, by the guardian or limited 
guardian on such person, the guardian ad litem of record, and 
any attorney of record. [2016 Ist sp.s. c 29 § 412; 1996 c 249 
§ 11; 1977 ex.s. c 309 § 14.] 


Effective dates—2016 Ist sp.s. c 29: See note following RCW 
71.05.760. 


Short title—Right of action—2016 1st sp.s. c 29: See notes following 
RCW 71.05.010. 


Intent—1996 c 249: See note following RCW 2.56.030. 


Additional notes found at www.leg.wa.gov 


Chapter 11.94 RCW 


POWER OF ATTORNEY 

Sections 

11.94.010 Designation—Authority—Effect of acts done—Appointment 
of guardian, effect—Accounting—Reliance on instrument. 

11.94.020 Effect of death, disability, or incompetence of principal—Acts 
without knowledge. 

11.94.030 Banking transactions. 

11.94.040 Liability for reliance on power of attorney document. 

11.94.043 Durable power of attorney—Revocation or termination. 

11.94.046 Durable power of attorney— Validity. 

11.94.050 Attorney or agent granted principal's powers—Powers to be 
specifically provided for—Transfer of resources by princi- 
pal's attorney or agent. 

11.94.060 Conveyance or encumbrance of homestead. 

11.94.070 Limitations on powers to benefit attorneys-in-fact. 

11.94.080 Termination of marriage or state registered domestic partner- 
ship. 

11.94.090 Court petition. 

11.94.100 Persons allowed to file court petition. 

11.94.110 Ruling on court petition. 

11.94.120 Award of costs on court petition. 

11.94.130 Applicability of dispute resolution provisions to court petition. 

11.94.140 Notice of hearing on court petition. 

11.94.150 Mental health treatment decisions—Compensation of agent 
prohibited—Reimbursement of expenses allowed. 

11.94.900 Application of 1984 c 149 §§ 26-31 as of January 1, 1985. 

11.94.901  Construction—Chapter applicable to state registered domestic 


partnerships—2009 c 521. 


11.94.010 Designation—Authority—Effect of acts 
done—Appointment of guardian, effect—Accounting— 
Reliance on instrument. (Effective until January 1, 2017.) 
(1) Whenever a principal designates another as his or her 
attorney-in-fact or agent, by a power of attorney in writing, 
and the writing contains the words "This power of attorney 
shall not be affected by disability of the principal," or "This 
power of attorney shall become effective upon the disability 
of the principal," or similar words showing the intent of the 
principal that the authority conferred shall be exercisable not- 
withstanding the principal's disability, the authority of the 
attorney-in-fact or agent is exercisable on behalf of the prin- 
cipal as provided notwithstanding later disability or incapac- 
ity of the principal at law or later uncertainty as to whether 
the principal is dead or alive. All acts done by the attor- 
ney-in-fact or agent pursuant to the power during any period 
of disability or incompetence or uncertainty as to whether the 
principal is dead or alive have the same effect and inure to the 
benefit of and bind the principal or the principal's guardian or 
heirs, devisees, and personal representative as if the principal 
were alive, competent, and not disabled. A principal may 
nominate, by a durable power of attorney, the guardian or 
limited guardian of his or her estate or person for consider- 
ation by the court if protective proceedings for the principal's 
person or estate are thereafter commenced. The court shall 
make its appointment in accordance with the principal's most 
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recent nomination in a durable power of attorney except for 
good cause or disqualification. If a guardian thereafter is 
appointed for the principal, the attorney-in-fact or agent, 
during the continuance of the appointment, shall account to 
the guardian rather than the principal. The guardian has the 
same power the principal would have had if the principal 
were not disabled or incompetent, to revoke, suspend or ter- 
minate all or any part of the power of attorney or agency. 

(2) Persons shall place reasonable reliance on any deter- 
mination of disability or incompetence as provided in the 
instrument that specifies the time and the circumstances 
under which the power of attorney document becomes effec- 
tive. 

(3)(a) A principal may authorize his or her attorney-in- 
fact to provide informed consent for health care decisions on 
the principal's behalf. If a principal has appointed more than 
one agent with authority to make mental health treatment 
decisions in accordance with a directive under chapter 71.32 
RCW, to the extent of any conflict, the most recently 
appointed agent shall be treated as the principal's agent for 
mental health treatment decisions unless provided otherwise 
in either appointment. 

(b) Unless he or she is the spouse, state registered 
domestic partner, or adult child or brother or sister of the 
principal, none of the following persons may act as the attor- 
ney-in-fact for the principal: Any of the principal's physi- 
cians, the physicians' employees, or the owners, administra- 
tors, or employees of the health care facility or long-term care 
facility as defined in RCW 43.190.020 where the principal 
resides or receives care. Except when the principal has con- 
sented in a mental health advance directive executed under 
chapter 71.32 RCW to inpatient admission or electroconvul- 
sive therapy, this authorization is subject to the same limita- 
tions as those that apply to a guardian under RCW 
11.92.043(5) (a) through (c). 

(4) A parent or guardian, by a properly executed power 
of attorney, may authorize an attorney-in-fact to make health 
care decisions on behalf of one or more of his or her children, 
or children for whom he or she is the legal guardian, who are 
under the age of majority as defined in RCW 26.28.015, to be 
effective if the child has no other parent or legal representa- 
tive readily available and authorized to give such consent. 

(5) A principal may further nominate a guardian or 
guardians of the person, or of the estate or both, of a minor 
child, whether born at the time of making the durable power 
of attorney or afterwards, to continue during the disability of 
the principal, during the minority of the child or for any less 
time by including such a provision in his or her power of 
attorney. 

(6) The authority of any guardian of the person of any 
minor child shall supersede the authority of a designated 
attorney-in-fact to make health care decisions for the minor 
only after such designated guardian has been appointed by 
the court. 

(7) In the event a conflict between the provisions of a 
will nominating a testamentary guardian under the authority 
of RCW 11.88.080 and the nomination of a guardian under 
the authority of this statute, the most recent designation shall 
control. [2007 c 156 § 31; 2005 c 97 § 12; 2003 c 283 § 27; 
1995 c 297 § 9; 1989 c 211 § 1; 1985 c 30 § 25. Prior: 1984 c 
149 § 26; 1974 ex.s. c 117 § 52.] 
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Short title—Application—Purpose—Severability—1985 c 30: See 
RCW 11.02.900 through 11.02.903. 


Additional notes found at www.leg.wa.gov 


11.94.020 Effect of death, disability, or incompetence 
of principal—Acts without knowledge. (Effective until 
January 1, 2017.) (1) The death, disability, or incompetence 
of any principal who has executed a power of attorney in 
writing other than a power as described by RCW 11.94.010, 
does not revoke or terminate the agency as to the attorney-in- 
fact, agent, or other person who, without actual knowledge of 
the death, disability, or incompetence of the principal, acts in 
good faith under the power of attorney or agency. Any action 
so taken, unless otherwise invalid or unenforceable, binds the 
principal and the principal's heirs, devisees, and personal rep- 
resentatives. 

(2) An affidavit, executed by the attorney-in-fact, or 
agent, stating that the attorney did not have, at the time of 
doing an act pursuant to the power of attorney, actual knowl- 
edge of the revocation or termination of the power of attorney 
by death, disability, or incompetence, is, in the absence of a 
showing of fraud or bad faith, conclusive proof of the nonre- 
vocation or nontermination of the power at that time. If the 
exercise of the power requires execution and delivery of any 
instrument which is recordable, the affidavit when authenti- 
cated for record is likewise recordable. 

(3) This section shall not be construed to alter or affect 
any provision for revocation or termination contained in the 
power of attorney. [1985 c 30 § 26. Prior: 1984 c 149 § 27; 
1977 ex.s. c 234 § 27; 1974 ex.s. c 117 § 53.] 

Short tithe—Application—Purpose—Severability—1985 c 30: See 
RCW 11.02.900 through 11.02.903. 


Additional notes found at www.leg.wa.gov 


11.94.030 Banking transactions. (Effective until Jan- 
uary 1, 2017.) Ifa principal, pursuant to RCW 11.94.010 or 
11.94.020, has given a designated attorney-in-fact or agent all 
the principal's powers of absolute ownership or has used lan- 
guage to indicate that the attorney-in-fact or agent has all the 
powers the principal would have if alive and competent, then 
that language, notwithstanding *chapter 30.22 RCW, 
includes the authority (1) to deposit and to make payments 
from any account in a financial institution, as defined in 
**RCW 30.22.040, in the name of the principal, and (2) to 
enter any safe deposit box to which the principal has a right 
of access, subject to any contrary provision in any agreement 
governing the safe deposit box. [1985 c 30 § 27. Prior: 1984 
c 149 § 28.] 

Reviser's note: *(1) Chapter 30.22 RCW was recodified as chapter 
30A.22 RCW pursuant to 2014 c 37 § 4, effective January 5, 2015. 


**(2) RCW 30.22.040 was recodified as RCW 30A.22.040 pursuant to 
2014 c 37 § 4, effective January 5, 2015. 


Short tithe—Application—Purpose—Severability—1985 c 30: See 
RCW 11.02.900 through 11.02.903. 


Additional notes found at www.leg.wa.gov 


11.94.040 Liability for reliance on power of attorney 
document. (Effective until January 1, 2017.) (1) Any per- 
son acting without negligence and in good faith in reasonable 
reliance on a power of attorney shall not incur any liability. 

(2) If the attorney-in-fact presents the power of attorney 
to a third person and requests the person to accept the attor- 
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ney-in-fact's authority to act for the principal, and also pres- 
ents to the person an acknowledged affidavit or declaration 
signed under penalty of perjury in the form designated in 
RCW 9A.72.085, signed and dated contemporaneously with 
presenting the power of attorney, which meets the require- 
ments of subsection (3) of this section, and the person accept- 
ing the power of attorney has examined the power of attorney 
and confirmed the identity of the attorney-in-fact, then the 
person's reliance on the power of attorney is presumed to be 
without negligence and in good faith in reasonable reliance, 
which presumption may be rebutted by clear and convincing 
evidence that the person accepting the power of attorney 
knew or should have known that one or more of the material 
statements in the affidavit is untrue. It shall not be found that 
an organization knew or should have known of circumstances 
that would revoke or terminate the power of attorney or limit 
or modify the authority of the attorney-in-fact, unless the 
individual accepting the power of attorney on behalf of the 
organization knew or should have known of the circum- 
stances. 

(3) An affidavit presented pursuant to subsection (2) of 
this section shall state that: 

(a) The person presenting himself or herself as the attor- 
ney-in-fact and signing the affidavit or declaration is the per- 
son so named in the power of attorney; 

(b) If the attorney-in-fact is named in the power of attor- 
ney as a successor attorney-in-fact, the circumstances or con- 
ditions stated in the power of attorney that would cause that 
person to become the acting attorney-in-fact have occurred; 

(c) To the best of the attorney-in-fact's knowledge, the 
principal is still alive; 

(d) To the best of the attorney-in-fact's knowledge, at the 
time the power of attorney was signed, the principal was 
competent to execute the document and was not under undue 
influence to sign the document; 

(e) All events necessary to making the power of attorney 
effective have occurred; 

(f) The attorney-in-fact does not have actual knowledge 
of the revocation, termination, limitation, or modification of 
the power of attorney or of the attorney-in-fact's authority; 

(g) The attorney-in-fact does not have actual knowledge 
of the existence of other circumstances that would limit, 
modify, revoke, or terminate the power of attorney or the 
attorney-in-fact's authority to take the proposed action; 

(h) If the attorney-in-fact was married to the principal at 
the time of execution of the power of attorney, then at the 
time of signing the affidavit or declaration, the marriage of 
the principal and the attorney-in-fact has not been dissolved 
or declared invalid; and 

(i) The attorney-in-fact is acting in good faith pursuant to 
the authority given under the power of attorney. 

(4) Unless the document contains a time limit, the length 
of time which has elapsed from its date of execution shall not 
prevent a party from reasonably relying on the document. 

(5) Unless the document contains a requirement that it be 
filed for record to be effective, a person may place reasonable 
reliance on it regardless of whether it is so filed. [2001 c 203 
§ 2; 1985 c 30 § 28. Prior: 1984 c 149 § 29.] 

Short title—Application—Purpose—Severability—1985 c 30: See 
RCW 11.02.900 through 11.02.903. 


Additional notes found at www.leg.wa.gov 
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11.94.043 Durable power of attorney—Revocation or 
termination. (Effective until January 1, 2017.) The durable 
power of attorney provided for under this chapter shall con- 
tinue in effect until revoked or terminated by the principal, by 
a court-appointed guardian, or by court order. [1989 c 211 § 
2.] 


11.94.046 Durable power of attorney—Validity. 
(Effective until January 1, 2017.) (1) A durable power of 
attorney executed pursuant to chapter 11.94 RCW before July 
23, 1989, that specifically authorizes an attorney-in-fact to 
make decisions relating to the health care of the principal 
shall be deemed valid, except for the exemptions provided for 
in RCW 11.94.010(3). 

(2) Nothing in this chapter affects the validity of a deci- 
sion made under a durable power of attorney executed pursu- 
ant to chapter 11.94 RCW before July 23, 1989. [1989 c 211 


§ 3.] 


11.94.050 Attorney or agent granted principal's pow- 
ers—Powers to be specifically provided for—Transfer of 
resources by principal's attorney or agent. (Effective until 
January 1, 2017.) (1) Although a designated attorney-in-fact 
or agent has all powers of absolute ownership of the princi- 
pal, or the document has language to indicate that the attor- 
ney-in-fact or agent has all the powers the principal would 
have if alive and competent, the attorney-in-fact or agent 
does not have the power to make, amend, alter, or revoke the 
principal's wills or codicils, and does not have the power, 
unless specifically provided otherwise in the document: To 
make, amend, alter, or revoke any of the principal's life insur- 
ance, annuity, or similar contract beneficiary designations, 
employee benefit plan beneficiary designations, trust agree- 
ments, registration of the principal's securities in beneficiary 
form, payable on death or transfer on death beneficiary desig- 
nations, designation of persons as joint tenants with right of 
survivorship with the principal with respect to any of the 
principal's property, community property agreements, trans- 
fer on death deeds, or any other provisions for nonprobate 
transfer at death contained in nontestamentary instruments 
described in RCW 11.02.091; to make any gifts of property 
owned by the principal; to exercise the principal's rights to 
distribute property in trust or cause a trustee to distribute 
property in trust to the extent consistent with the terms of the 
trust agreement; to make transfers of property to any trust 
(whether or not created by the principal) unless the trust ben- 
efits the principal alone and does not have dispositive provi- 
sions which are different from those which would have gov- 
erned the property had it not been transferred into the trust; or 
to disclaim property. 

(2) Nothing in subsection (1) of this section prohibits an 
attorney-in-fact or agent from making any transfer of 
resources not prohibited under chapter 74.09 RCW when the 
transfer is for the purpose of qualifying the principal for med- 
ical assistance or the limited casualty program for the medi- 
cally needy. [2014 c 58 § 23; 2011 c 327 § 4; 2001 c 203 § 
12; 1989 c 87 § 1; 1985 c 30 § 29. Prior: 1984 c 149 § 30.] 

Contingent effective date—2014 c 58 § 23: "Section 23 of this act 


takes effect if the *Washington uniform power of attorney act is not enacted 
during the 2014 regular legislative session." [2014 c 58 § 29.] 


*Reviser's note: This act was not enacted during the 2014 regular leg- 
islative session. 
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Uniformity of application and construction—Relation to electronic 
signatures in global and national commerce act—2014 c 58: See RCW 
64.80.903 and 64.80.904. 


Application—Effective date—2011 c 327: See notes following RCW 
11.103.020. 


Short tithe—Application—Purpose—Severability—1985 c 30: See 
RCW 11.02.900 through 11.02.903. 


Additional notes found at www.leg.wa.gov 


11.94.060 Conveyance or encumbrance of home- 
stead. (Effective until January 1, 2017.) If a principal, pur- 
suant to RCW 11.94.010 or 11.94.020, has given a designated 
attorney-in-fact or agent all the principal's powers of absolute 
ownership or has used language to indicate that the attorney- 
in-fact or agent has all the powers the principal would have if 
alive and competent, then these powers include the right to 
convey or encumber the principal's homestead. [1985 c 30 § 
30. Prior: 1984 c 149 § 31.] 


Short tithe——Application—Purpose—Severability—1985 c 30: See 
RCW 11.02.900 through 11.02.903. 


Additional notes found at www.leg.wa.gov 


11.94.070 Limitations on powers to benefit attor- 
neys-in-fact. (Effective until January 1, 2017.) (1) The 
restrictions in RCW 11.95.100 through 11.95.150 on the 
power of a person holding a power of appointment apply to 
attorneys-in-fact holding the power to appoint to or for the 
benefit of the powerholder. 

(2) This section applies retroactively to July 25, 1993. 
[1994 c 221 § 67.] 

*Reviser's note: "Section 3 of this act" is erroneous. This reference was 
apparently intended to be to section 67. The error arose in the renumbering 


of sections in the engrossing of amendments to Substitute House Bill No. 
2270 (1994 c 221). 


Additional notes found at www.leg.wa.gov 


11.94.080 Termination of marriage or state regis- 
tered domestic partnership. (Effective until January 1, 
2017.) (1) An appointment of a principal's spouse or state 
registered domestic partner, as attorney-in-fact, including 
appointment as successor or coattorney-in-fact, under a 
power of attorney shall be revoked upon entry of a decree of 
dissolution or legal separation or declaration of invalidity of 
the marriage or termination of the state registered domestic 
partnership of the principal and the attorney-in-fact, unless 
the power of attorney or the decree provides otherwise. The 
effect of this revocation shall be as if the spouse or state reg- 
istered domestic partner, resigned as attorney-in-fact, or if 
named as successor attorney-in-fact, renounced the appoint- 
ment, as of the date of entry of the decree or declaration or fil- 
ing of the certificate of termination of the state registered 
domestic partnership, and the power of attorney shall other- 
wise remain in effect with respect to appointments of other 
persons as attorney-in-fact for the principal or procedures 
prescribed in the power of attorney to appoint other persons, 
and any terms relating to service by persons as attor- 
ney-in-fact. 

(2) This section applies to all decrees of dissolution and 
declarations of invalidity of marriage entered after July 22, 
2001. [2007 c 156 § 14; 2001 c 203 § 1.] 
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11.94.090 Court petition. (Effective until January 1, 
2017.) (1) A person designated in RCW 11.94.100 may file 
a petition requesting that the court: 

(a) Determine whether the power of attorney is in effect 
or has terminated; 

(b) Compel the attorney-in-fact to submit the attorney- 
in-fact's accounts or report the attorney-in-fact's acts as attor- 
ney-in-fact to the principal, the spouse or domestic partner of 
the principal, the guardian of the person or the estate of the 
principal, or to any other person required by the court in its 
discretion, if the attorney-in-fact has failed to submit an 
accounting or report within sixty days after written request 
from the person filing the petition, however, a government 
agency charged with the protection of vulnerable adults may 
file a petition upon the attorney-in-fact's refusal or failure to 
submit an accounting upon written request and shall not be 
required to wait sixty days; 

(c) Ratify past acts or approve proposed acts of the attor- 
ney-in-fact; 

(d) Order the attorney-in-fact to exercise or refrain from 
exercising authority in a power of attorney in a particular 
manner or for a particular purpose; 

(e) Modify the authority of an attorney-in-fact under a 
power of attorney; 

(£) Remove the attorney-in-fact on a determination by 
the court of both of the following: 

(i) The attorney-in-fact has violated or is unfit to perform 
the fiduciary duties under the power of attorney; and 

(ii) The removal of the attorney-in-fact is in the best 
interest of the principal; 

(g) Approve the resignation of the attorney-in-fact and 
approve the final accountings of the resigning attorney-in- 
fact if submitted, subject to any orders the court determines 
are necessary to protect the principal's interests; 

(h) Confirm the authority of a successor attorney-in-fact 
to act under a power of attorney upon removal or resignation 
of the previous attorney-in-fact; 

(i) Compel a third person to honor the authority of an 
attorney-in-fact, provided that a third person may not be com- 
pelled to honor the agent's authority if the principal could not 
compel the third person to act in the same circumstances; 

(j) Order the attorney-in-fact to furnish a bond in an 
amount the court determines to be appropriate. 

(2) The petition shall contain a statement identifying the 
principal's known immediate family members, and any other 
persons known to petitioner to be interested in the principal's 
welfare or the principal's estate, stating which of said persons 
have an interest in the action requested in the petition and 
explaining the determination of who is interested in the peti- 
tion. [2008 c 6 § 808; 2001 c 203 § 3.] 


Part headings not law—Severability—2008 c 6: See RCW 26.60.900 
and 26.60.901. 


11.94.100 Persons allowed to file court petition. 
(Effective until January 1, 2017.) (1) A petition may be 
filed under RCW 11.94.090 by any of the following persons: 

(a) The attorney-in-fact; 

(b) The principal; 

(c) The spouse or domestic partner of the principal; 

(d) The guardian of the estate or person of the principal; 
or 
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(e) Any other interested person, as long as the person 
demonstrates to the court's satisfaction that the person is 
interested in the welfare of the principal and has a good faith 
belief that the court's intervention is necessary, and that the 
principal is incapacitated at the time of filing the petition or 
otherwise unable to protect his or her own interests. 

(2) Notwithstanding RCW 11.94.080, the principal may 
specify in the power of attorney by name certain persons who 
shall have no authority to bring a petition under RCW 
11.94.090 with respect to the power of attorney. This provi- 
sion is enforceable: 

(a) If the person so named is not at the time of filing the 
petition the guardian of the principal; 

(b) If at the time of signing the power of attorney the 
principal was represented by an attorney who advised the 
principal regarding the power of attorney and who signed a 
certificate at the time of execution of the power of attorney, 
stating that the attorney has advised the principal concerning 
his or her rights, the applicable law, and the effect and conse- 
quences of executing the power of attorney; or 

(c) If (a) and (b) of this subsection do not apply, unless 
the person so named can establish that the principal was 
unduly influenced by another or under mistaken beliefs when 
excluding the person from the petition process, or unless the 
person named is a government agency charged with protec- 
tion of vulnerable adults. [2008 c 6 § 809; 2001 c 203 § 4.] 


Part headings not law—Severability—2008 c 6: See RCW 26.60.900 
and 26.60.901. 


11.94.110 Ruling on court petition. (Effective until 
January 1, 2017.) In ruling on a petition filed under RCW 
11.94.090 and ordering any relief, the court must consider the 
best interests of the principal and will order relief that is the 
least restrictive to the exercise of the power of attorney while 
still adequate in the court's view to serve the principal's best 
interests. Upon entry of an order ruling on a petition, the 
court's oversight of the attorney-in-fact's actions and of the 
operation of the power of attorney ends unless another peti- 
tion is filed under this chapter or unless the order specifies 
further court involvement that is necessary for a resolution of 
the issues raised in the petition. [2001 c 203 § 5.] 


11.94.120 Award of costs on court petition. (Effective 
until January 1, 2017.) In any proceeding commenced by 
the filing of a petition under RCW 11.94.090 by a person 
other than the attorney-in-fact, the court may in its discretion 
award costs, including reasonable attorneys' fees, to any per- 
son participating in the proceedings from any other person 
participating in the proceedings, or from the assets of the 
principal, as the court determines to be equitable. In deter- 
mining what is equitable in making the award, the court must 
consider whether the petition was filed without reasonable 
cause, and order costs and fees paid by the attorney-in-fact 
individually only if the court determines that the attorney-in- 
fact has clearly violated his or her fiduciary duties or has 
refused without justification to cooperate with the principal 
or the principal's guardian or personal representative. In a 
proceeding to compel a third party to accept a power of attor- 
ney, the court may order costs, including reasonable attor- 
neys' fees, to be paid by the third party only if the court deter- 
mines that the third party did not have a good faith concern 
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that the attorney-in-fact's exercise of authority would be 
improper. To the extent this section is inconsistent with RCW 
11.96A.150, this section controls the award of costs and 
attorneys’ fees in proceedings brought under RCW 
11.94.090. [2001 c 203 § 6.] 


11.94.130 Applicability of dispute resolution provi- 
sions to court petition. (Effective until January 1, 2017.) 
The provisions of chapter 11.96A RCW, except for RCW 
11.96A.260 through 11.96A.320, are applicable to proceed- 
ings commenced by the filing of a petition under RCW 
11.94.090. [2001 c 203 § 7.] 


11.94.140 Notice of hearing on court petition. (Effec- 
tive until January 1, 2017.) (1) The following persons are 
entitled to notice of hearing on any petition under RCW 
11.94.090: 

(a) The principal; 

(b) The principal's spouse or domestic partner; 

(c) The attorney-in-fact; 

(d) The guardian of the estate or person of the principal; 

(e) Any other person identified in the petition as being 
interested in the action requested in the petition, or identified 
by the court as having a right to notice of the hearing. Ifa per- 
son would be excluded from bringing a petition under RCW 
11.94.100(2), then that person is not entitled to notice of the 
hearing. 

(2) Notwithstanding subsection (1) of this section, if the 
whereabouts of the principal are unknown or the principal is 
otherwise unavailable to receive notice, the court may waive 
the requirement of notice to the principal, and if the princi- 
pal's spouse is similarly unavailable to receive notice, the 
court may waive the requirement of notice to the principal's 
spouse. 

(3) Notice must be given as required under chapter 
11.96A RCW, except that the parties entitled to notice shall 
be determined under this section. [2008 c 6 § 810; 2001 c 203 
§ 8.] 

Part headings not law—Severability—2008 c 6: See RCW 26.60.900 
and 26.60.901. 


11.94.150 Mental health treatment decisions—Com- 
pensation of agent prohibited—Reimbursement of 
expenses allowed. (Effective until January 1, 2017.) No 
person appointed by a principal as an agent to make mental 
health treatment decisions pursuant to a mental health 
advance directive under chapter 71.32 RCW shall be com- 
pensated for the performance of his or her duties as an agent 
to make mental health treatment decisions. This section does 
not prohibit an agent from receiving reimbursement for rea- 
sonable expenses incurred in the performance of his or her 
duties under chapter 71.32 RCW. [2003 c 283 § 28.] 


11.94.900 Application of 1984 c 149 §§ 26-31 as of 
January 1, 1985. (Effective until January 1, 2017.) Sec- 
tions 26 through 31, chapter 149, Laws of 1984 apply as of 
January 1, 1985, to all existing or subsequently executed 
instruments but shall not apply to any instrument the terms of 
which expressly or impliedly make those sections inapplica- 
ble. [1985 c 30 § 140.] 
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Short tithe—Application—Purpose—Severability—1985 c 30: See 
RCW 11.02.900 through 11.02.903. 


11.94.901 Construction—Chapter applicable to state 
registered domestic partnerships—2009 c 521. (Effective 
until January 1, 2017.) For the purposes of this chapter, the 
terms spouse, marriage, marital, husband, wife, widow, wid- 
ower, next of kin, and family shall be interpreted as applying 
equally to state registered domestic partnerships or individu- 
als in state registered domestic partnerships as well as to mar- 
ital relationships and married persons, and references to dis- 
solution of marriage shall apply equally to state registered 
domestic partnerships that have been terminated, dissolved, 
or invalidated, to the extent that such interpretation does not 
conflict with federal law. Where necessary to implement 
chapter 521, Laws of 2009, gender-specific terms such as 
husband and wife used in any statute, rule, or other law shall 
be construed to be gender neutral, and applicable to individu- 
als in state registered domestic partnerships. [2009 c 521 § 
37.] 


Chapter 11.95 RCW 
POWERS OF APPOINTMENT 


Sections 

11.95.010 Releases. 

11.95.020 Releases—Partial releases. 

11.95.030 Releases—Delivery. 

11.95.040 Releases—Effect of RCW 11.95.010 through 11.95.050 on 
prior releases. 

11.95.060 Exercise of powers of appointment. 

11.95.070 Application of chapter—Application of 1984 c 149. 

11.95.100 Exercise of power in favor of holder—Limitations. 

11.95.110 Exercise of power in favor of holder—Disregard of provision 
conferring absolute or similar power—Power of removal. 

11.95.120 Exercise of power in favor of holder—Income under marital 
deduction—Spousal power of appointment. 

11.95.130 Exercise of power in favor of holder—Inference of law. 

11.95.140 Exercise of power in favor of holder—Applicability. 

11.95.150 Exercise of power in favor of holder—Cause of action. 

11.95.160 Lapse of a power—Intent not to exercise a power—Treatment. 

11.95.900  Construction—Chapter applicable to state registered domestic 


partnerships—2009 c 521. 


Trust provisions may relieve trustee from duty, restriction, or liability 
imposed by statute: RCW 11.97.010. 


11.95.010 Releases. Any power exercisable by deed, 
will, or otherwise, other than a power in trust which is imper- 
ative, is releasable, either with or without consideration, by 
written instrument signed by the holder and delivered as 
hereinafter provided. [1985 c 30 § 31. Prior: 1984 c 149 § 33; 
1955 c 160 § 1. Formerly RCW 64.24.010.] 

Short tithe—Application—Purpose—Severability—1985 c 30: See 
RCW 11.02.900 through 11.02.903. 


Additional notes found at www.leg.wa.gov 


11.95.020 Releases—Partial releases. A power which 
is releasable may be released with respect to the whole or any 
part of the property subject to the power and may also be 
released in such manner as to reduce or limit the persons or 
objects, or classes of persons or objects, in whose favor the 
powers would otherwise be exercisable. A release of a power 
shall not be deemed to make imperative a power which was 
not imperative prior to the release, unless the instrument of 
release expressly so provides. [1985 c 30 § 32. Prior: 1984 c 
149 § 34; 1955 c 160 § 2. Formerly RCW 64.24.020.] 
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Short tithe—Application—Purpose—Severability—1985 c 30: See 
RCW 11.02.900 through 11.02.903. 


Additional notes found at www.leg.wa.gov 


11.95.030 Releases—Delivery. (1) In order to be effec- 
tive as a release of a power, the instrument of release must be 
delivered to any trustee or co-trustee of the property, and the 
person holding the property, to which the power relates. 

(2) In addition to the delivery required under subsection 
(1) of this section, a copy of the instrument of release may be 
published in a legal newspaper of general circulation in the 
county in which all or the greatest portion of the property is 
located at least once within thirty days of the delivery 
required under subsection (1) of this section, which shall 
from the time of publication constitute notice of the release to 
all other persons. [1995 c 91 § 1; 1985 c 30 § 33. Prior: 1984 
c 149 § 35; 1955 c 160 § 3. Formerly RCW 64.24.030.] 

Short tithe——Application—Purpose—Severability—1985 c 30: See 
RCW 11.02.900 through 11.02.903. 


Additional notes found at www.leg.wa.gov 


11.95.040 Releases—Effect of RCW 11.95.010 
through *11.95.050 on prior releases. The enactment of 
RCW 11.95.010 through *11.95.050 shall not be construed to 
impair the validity of any release heretofore made which was 
otherwise valid when executed. [1985 c 30 § 34. Prior: 1984 
c 149 § 36; 1955 c 160 § 4. Formerly RCW 64.24.040.] 

*Reviser's note: RCW 11.95.050 was repealed by 1995 c 91 § 2. 
Short tithe——Application—Purpose—Severability—1985 c 30: See 
RCW 11.02.900 through 11.02.903. 


Additional notes found at www.leg.wa.gov 


11.95.060 Exercise of powers of appointment. (1) The 
holder of a testamentary or lifetime power of appointment 
may exercise the power by appointing property outright or in 
trust and may grant further powers to appoint. The power- 
holder may designate the trustee, powers, situs, and govern- 
ing law for property appointed in trust. 

(2) The holder of a testamentary power may exercise the 
power only by the powerholder's last will, signed before or 
after the effective date of the instrument granting the power, 
that manifests an intent to exercise the power. Unless the per- 
son holding the property subject to the power has within six 
months after the holder's death received written notice that 
the powerholder's last will has been admitted to probate or an 
adjudication of testacy has been entered with respect to the 
powerholder's last will in some jurisdiction, the person may, 
until the time the notice is received, transfer the property sub- 
ject to appointment on the basis that the power has not been 
effectively exercised. The person holding the property shall 
not incur liability to anyone for transfers so made if the per- 
son had no knowledge that the power had been exercised and 
had made a reasonable effort to determine if the power had 
been exercised. A testamentary residuary clause which does 
not manifest an intent to exercise a power is not deemed the 
exercise of a testamentary power. 

(3) The holder of a lifetime power of appointment shall 
exercise that power only by delivering a written instrument, 
signed by the holder, to the person holding the property sub- 
ject to the power. If the holder conditions the distribution of 
the appointed property on a future event, the written instru- 
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ment may be revoked in the same manner at any time before 
the property becomes distributable upon occurrence of the 
event specified, except that any contrary provisions in the 
written instrument exercising the power, including provisions 
stating the exercise of the power is irrevocable, shall be con- 
trolling. If the written instrument is revoked, the holder of the 
power may reappoint the property that was appointed in the 
instrument. In the absence of signing and delivery of such a 
written instrument, a lifetime power is not deemed exercised. 
[1989 c 33 § 1; 1985 c 30 § 36. Prior: 1984 c 149 § 38.] 

Short title—Application—Purpose—Severability—1985 c 30: See 
RCW 11.02.900 through 11.02.903. 


Additional notes found at www.leg.wa.gov 


11.95.070 Application of chapter—Application of 
1984 c 149. (1) This chapter does not apply to any power as 
trustee described in and subject to RCW 11.98.019. 

(2) This chapter does not apply to the powers of a per- 
sonal representative of the estate of a decedent when acting in 
the capacity of personal representative. 

(3) Sections 33 through 36, 38, and 39, chapter 149, 
Laws of 1984 and the 1984 recodification of RCW 64.24.050 
as *RCW 11.95.050 apply as of January 1, 1985, to all exist- 
ing or subsequently created powers of appointment, but not to 
any power of appointment that expressly or by necessary 
implication makes those 1984 changes inapplicable. [2006 c 
360 § 8; 1985 c 30 § 37. Prior: 1984 c 149 § 39.] 

*Reviser's note: RCW 11.95.050 was repealed by 1995 c 91 § 2. 

Clarification of laws—Enforceability of act—Severability—2006 c 
360: See notes following RCW 11.108.070. 

Short tithe—Application—Purpose—Severability—1985 c 30: See 
RCW 11.02.900 through 11.02.903. 


Additional notes found at www.leg.wa.gov 


11.95.100 Exercise of power in favor of holder—Lim- 
itations. If the standard governing the exercise of a lifetime 
or a testamentary power of appointment does not clearly indi- 
cate that a broader or more restrictive power of appointment 
is intended, the holder of the power of appointment may exer- 
cise it in his or her favor only for his or her health, education, 
support, or maintenance as described in section 2041 or 2514 
of the Internal Revenue Code and the applicable regulations 
adopted under the section. [1993 c 339 § 7.] 


Additional notes found at www.leg.wa.gov 


11.95.110 Exercise of power in favor of holder—Dis- 
regard of provision conferring absolute or similar 
power—Power of removal. If the holder of a lifetime or tes- 
tamentary power of appointment may exercise the power in 
his or her own favor only for his or her health, education, sup- 
port, or maintenance as described in section 2041 or 2514 of 
the Internal Revenue Code and the applicable regulations 
adopted under that section, then a provision of the instrument 
creating the power of appointment that purports to confer 
"absolute," "sole," "complete," "conclusive," or a similar dis- 
cretion shall be disregarded in the exercise of that power in 
favor of the holder, and that power may then only be exer- 
cised reasonably and in accordance with the ascertainable 
standards set forth in RCW 11.95.100 and this section. A per- 
son who has the right to remove or replace a trustee does not 
possess nor may the person be deemed to possess, by virtue 
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of having that right, the power of the trustee who is subject to 
removal or to replacement. [1993 c 339 § 8.] 


Additional notes found at www.leg.wa.gov 


11.95.120 Exercise of power in favor of holder— 
Income under marital deduction—Spousal power of 
appointment. Notwithstanding any provision of RCW 
11.95.100 through 11.95.150 seemingly to the contrary, 
RCW 11.95.100 through 11.95.150 do not limit or restrict the 
distribution of income of a trust that qualifies or that other- 
wise could have qualified for the marital deduction under 
section 2056 or 2523 of the Internal Revenue Code, those 
Internal Revenue Code sections requiring that all income be 
distributed to the spouse of the decedent or of the trustor at 
least annually, whether or not an election was in fact made 
under section 2056(b)(7) or 2523(f) of the Internal Revenue 
Code. Further, RCW 11.95.100 through 11.95.150 do not 
limit or restrict the power of a spouse of the trustor or the 
spouse of the decedent to exercise a power of appointment 
described in section 2056(b)(5) or 2523(e) of the Internal 
Revenue Code with respect to that portion of the trust that 
could otherwise qualify for the marital deduction under either 
of those Internal Revenue Code sections. [1993 c 339 § 9.] 


Additional notes found at www.leg.wa.gov 


11.95.130 Exercise of power in favor of holder— 
Inference of law. RCW 11.95.100 through 11.95.150 do not 
raise an inference that the law of this state prior to July 25, 
1993, was different than contained in RCW 11.95.100 
through 11.95.150. [1993 c 339 § 10.] 


Additional notes found at www.leg.wa.gov 


11.95.140 Exercise of power in favor of holder— 
Applicability. (1)(a) RCW 11.95.100 and 11.95.110 respec- 
tively apply to a power of appointment created: 

(i) Under a will, codicil, trust agreement, or declaration 
of trust, deed, power of attorney, or other instrument exe- 
cuted after July 25, 1993, unless the terms of the instrument 
refer specifically to RCW 11.95.100 or 11.95.110 respec- 
tively and provide expressly to the contrary; or 

(ii) Under a testamentary trust, trust agreement, or decla- 
ration of trust executed before July 25, 1993, unless: 

(A) The trust is revoked, or amended to provide other- 
wise, and the terms of any amendment specifically refer to 
RCW 11.95.100 or 11.95.110, respectively, and provide 
expressly to the contrary; 

(B) All parties in interest, as defined in RCW 
11.98.240(3), elect affirmatively, in the manner prescribed in 
RCW 11.98.240(4), not to be subject to the application of this 
subsection. The election must be made by the later of Sep- 
tember 1, 2000, or three years after the date on which the trust 
becomes irrevocable; or 

(C) A person entitled to judicial proceedings for a decla- 
ration of rights or legal relations under RCW 11.96A.080 
obtains a judicial determination that the application of this 
subsection (1)(a)(ii) to the trust is inconsistent with the provi- 
sions or purposes of the will or trust. 

(b) Notwithstanding (a) of this subsection, for the pur- 
poses of this section a codicil to a will, an amendment to a 
trust, or an amendment to another instrument that created the 
power of appointment in question shall not be deemed to 
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cause that instrument to be executed after July 25, 1993, 
unless the codicil or amendment clearly shows an intent to 
have RCW 11.95.100 or 11.95.110 apply. 

(2) Notwithstanding subsection (1) of this section, RCW 
11.95.100 through 11.95.150 shall apply to a power of 
appointment created under a will, codicil, trust agreement, or 
declaration of trust, deed, power of attorney, or other instru- 
ment executed prior to July 25, 1993, if the person who cre- 
ated the power of appointment had on July 25, 1993, the 
power to revoke, amend, or modify the instrument creating 
the power of appointment, unless: 

(a) The terms of the instrument specifically refer to 
RCW 11.95.100 or 11.95.110 respectively and provide 
expressly to the contrary; or 

(b) The person creating the power of appointment was 
not competent, on July 25, 1993, to revoke, amend, or modify 
the instrument creating the power of appointment and did not 
regain his or her competence to revoke, amend, or modify the 
instrument creating the power of appointment on or before 
his or her death or before the time at which the instrument 
could no longer be revoked, amended, or modified by the per- 
son. [1999 c 42 § 617; 1997 c 252 § 74; 1993 c 339 § 11.] 


Additional notes found at www.leg.wa.gov 


11.95.150 Exercise of power in favor of holder— 
Cause of action. RCW 11.95.100 through 11.95.140 neither 
create a new cause of action nor impair an existing cause of 
action that, in either case, relates to a power that was exer- 
cised before July 25, 1993. RCW 11.95.100 through 
11.95.140 neither create a new cause of action nor impair an 
existing cause of action that in either case relates to a power 
proscribed, limited, or qualified under RCW 11.95.100 
through 11.95.140. [1993 c 339 § 12.] 


Additional notes found at www.leg.wa.gov 


11.95.160 Lapse of a power—lIntent not to exercise a 
power—Treatment. A person shall not be treated as having 
made a disposition in trust for the use of that individual by 
reason of a lapse of a power of withdrawal over the income or 
corpus of a trust created by another person. For this purpose, 
notification to the trustee of the trust of an intent not to exer- 
cise the power of withdrawal shall not be treated as a release 
of the power of withdrawal, but shall be treated as a lapse of 
the power. [2006 c 360 § 12.] 


Clarification of laws—Enforceability of act—Severability—2006 c 
360: See notes following RCW 11.108.070. 


11.95.900 Construction—Chapter applicable to state 
registered domestic partnerships—2009 c 521. For the 
purposes of this chapter, the terms spouse, marriage, marital, 
husband, wife, widow, widower, next of kin, and family shall 
be interpreted as applying equally to state registered domestic 
partnerships or individuals in state registered domestic part- 
nerships as well as to marital relationships and married per- 
sons, and references to dissolution of marriage shall apply 
equally to state registered domestic partnerships that have 
been terminated, dissolved, or invalidated, to the extent that 
such interpretation does not conflict with federal law. Where 
necessary to implement chapter 521, Laws of 2009, gender- 
specific terms such as husband and wife used in any statute, 
tule, or other law shall be construed to be gender neutral, and 
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applicable to individuals in state registered domestic partner- 
ships. [2009 c 521 § 38.] 


Chapter 11.96A RCW 
TRUST AND ESTATE DISPUTE RESOLUTION 


Sections 


.96A.010 Purpose. 

1.96A.020 General power of courts—Intent—Plenary power of the court. 

1.96A.030 Definitions. 

.96A.040 Original jurisdiction in probate and trust matters—Powers of 
court. 

11.96A.050 Venue in proceedings involving probate or trust matters. 

11.96A.060 Exercise of powers—Orders, writs, process, etc. 

1 

1 


Ree ee 


.96A.070 Statutes of limitation. 

.96A.080 Persons entitled to judicial proceedings for declaration of 
rights or legal relations. 

11.96A.090 Judicial proceedings. 

11.96A.100 Procedural rules. 

11.96A.110 Notice in judicial proceedings under this title requiring notice. 

11.96A.115 Discovery. 

11.96A.120 Application of doctrine of virtual representation. 

11.96A.125 Mistake of fact or law in terms of will or trust—Judicial and 
nonjudicial reform. 

.96A.127 Charitable dispositions by will or trust. 

.96A.130 Special notice. 

.96A.140 Waiver of notice. 

1.96A.150 Costs—Attorneys' fees. 

.96A.160 Appointment of guardian ad litem. 

.96A.170 Trial by jury. 

.96A.180 Execution on judgments. 

1.96A.190 Execution upon trust income or vested remainder—Permitted, 
when. 

.96A.200 Appellate review. 

.96A.210 Purpose. 

.96A.220 Binding agreement. 

1.96A.230 Entry of agreement with court—Effect. 

.96A.240 Judicial approval of agreement. 

.96A.250 Special representative. 

1.96A.260 Findings—Intent. 

.96A.270 Intent—Parties can agree otherwise. 

1.96A.280 Scope. 

.96A.290 Superior court—Venue. 

1.96A.300 Mediation procedure. 

1.96A.310 Arbitration procedure. 

.96A.320 Petition for order compelling compliance. 

.96A.900 Short title. 

.96A.902 Effective date—1999 c 42. 


1 
1 
1 
1 
1 
1 
1 
1 
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11.96A.010 Purpose. The overall purpose of this chap- 
ter is to set forth generally applicable statutory provisions for 
the resolution of disputes and other matters involving trusts 
and estates in a single chapter under Title 11 RCW. The pro- 
visions are intended to provide nonjudicial methods for the 
resolution of matters, such as mediation, arbitration, and 
agreement. The [This] chapter also provides for judicial reso- 
lution of disputes if other methods are unsuccessful. [1999 c 
42 § 102.] 


11.96A.020 General power of courts—Intent—Ple- 
nary power of the court. (1) It is the intent of the legislature 
that the courts shall have full and ample power and authority 
under this title to administer and settle: 

(a) All matters concerning the estates and assets of inca- 
pacitated, missing, and deceased persons, including matters 
involving nonprobate assets and powers of attorney, in accor- 
dance with this title; and 

(b) All trusts and trust matters. 

(2) If this title should in any case or under any circum- 
stance be inapplicable, insufficient, or doubtful with refer- 
ence to the administration and settlement of the matters listed 
in subsection (1) of this section, the court nevertheless has 
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full power and authority to proceed with such administration 
and settlement in any manner and way that to the court seems 
right and proper, all to the end that the matters be expedi- 
tiously administered and settled by the court. [1999 c 42 § 
103.] 


11.96A.030 Definitions. The definitions in this section 
apply throughout this chapter unless the context clearly 
requires otherwise. 

(1) "Citation" or "cite" and other similar terms, when 
required of a person interested in the estate or trust or a party 
to a petition, means to give notice as required under RCW 
11.96A.100. "Citation" or "cite" and other similar terms, 
when required of the court, means to order, as authorized 
under RCW 11.96A.020 and 11.96A.060, and as authorized 
by law. 

(2) "Matter" includes any issue, question, or dispute 
involving: 

(a) The determination of any class of creditors, devisees, 
legatees, heirs, next of kin, or other persons interested in an 
estate, trust, nonprobate asset, or with respect to any other 
asset or property interest passing at death; 

(b) The direction of a personal representative or trustee 
to do or to abstain from doing any act in a fiduciary capacity; 

(c) The determination of any question arising in the 
administration of an estate or trust, or with respect to any 
nonprobate asset, or with respect to any other asset or prop- 
erty interest passing at death, that may include, without lim- 
itation, questions relating to: (i) The construction of wills, 
trusts, community property agreements, and other writings; 
(ii) a change of personal representative or trustee; (iii) a 
change of the situs of a trust; (iv) an accounting from a per- 
sonal representative or trustee; (v) the determination of fees 
for a personal representative or trustee; or (vi) the powers and 
duties of a statutory trust advisor or directed trustee of a 
directed trust under chapter 11.98A RCW; 

(d) The grant to a personal representative or trustee of 
any necessary or desirable power not otherwise granted in the 
governing instrument or given by law; 

(e) An action or proceeding under chapter 11.84 RCW; 

(f) The amendment, reformation, or conformation of a 
will or a trust instrument to comply with statutes and regula- 
tions of the United States internal revenue service in order to 
achieve qualification for deductions, elections, and other tax 
requirements, including the qualification of any gift thereun- 
der for the benefit of a surviving spouse who is not a citizen 
of the United States for the estate tax marital deduction per- 
mitted by federal law, including the addition of mandatory 
governing instrument requirements for a qualified domestic 
trust under section 2056A of the internal revenue code, the 
qualification of any gift thereunder as a qualified conserva- 
tion easement as permitted by federal law, or the qualification 
of any gift for the charitable estate tax deduction permitted by 
federal law, including the addition of mandatory governing 
instrument requirements for a charitable remainder trust; 

(g) With respect to any nonprobate asset, or with respect 
to any other asset or property interest passing at death, 
including joint tenancy property, property subject to a com- 
munity property agreement, or assets subject to a pay on 
death or transfer on death designation: 
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(i) The ascertaining of any class of creditors or others for 
purposes of chapter 11.18 or 11.42 RCW; 

(ii) The ordering of a qualified person, the notice agent, 
or resident agent, as those terms are defined in chapter 11.42 
RCW, or any combination of them, to do or abstain from 
doing any particular act with respect to a nonprobate asset; 

(iii) The ordering of a custodian of any of the decedent's 
records relating to a nonprobate asset to do or abstain from 
doing any particular act with respect to those records; 

(iv) The determination of any question arising in the 
administration under chapter 11.18 or 11.42 RCW of a non- 
probate asset; 

(v) The determination of any questions relating to the 
abatement, rights of creditors, or other matter relating to the 
administration, settlement, or final disposition of a nonpro- 
bate asset under this title; 

(vi) The resolution of any matter referencing this chap- 
ter, including a determination of any questions relating to the 
ownership or distribution of an individual retirement account 
on the death of the spouse of the account holder as contem- 
plated by RCW 6.15.020(6); 

(vii) The resolution of any other matter that could affect 
the nonprobate asset; and 

(h) The reformation of a will or trust to correct a mistake 
under RCW 11.96A.125. 

(3) "Nonprobate assets" has the meaning given in RCW 
11.02.005. 

(4) "Notice agent" has the meanings given in RCW 
11.42.010. 

(5) "Party" or "parties" means each of the following per- 
sons who has an interest in the subject of the particular pro- 
ceeding and whose name and address are known to, or are 
reasonably ascertainable by, the petitioner: 

(a) The trustor if living; 

(b) The trustee; 

(c) The personal representative; 

(d) An heir; 

(e) A beneficiary, including devisees, legatees, and trust 
beneficiaries; 

(f) The surviving spouse or surviving domestic partner of 
a decedent with respect to his or her interest in the decedent's 
property; 

(g) A guardian ad litem; 

(h) A creditor; 

(i) Any other person who has an interest in the subject of 
the particular proceeding; 

(j) The attorney general if required under RCW 
11.110.120; 

(k) Any duly appointed and acting legal representative of 
a party such as a guardian, special representative, or attorney- 
in-fact; 

(1) Where applicable, the virtual representative of any 
person described in this subsection the giving of notice to 
whom would meet notice requirements as provided in RCW 
11.96A.120; 

(m) Any notice agent, resident agent, or a qualified per- 
son, as those terms are defined in chapter 11.42 RCW; 

(n) The owner or the personal representative of the estate 
of the deceased owner of the nonprobate asset that is the sub- 
ject of the particular proceeding, if the subject of the particu- 
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lar proceeding relates to the beneficiary's liability to a dece- 
dent's estate or creditors under RCW 11.18.200; and 

(o) A statutory trust advisor or directed trustee of a 
directed trust under chapter 11.98A RCW. 

(6) "Persons interested in the estate or trust" means the 
trustor, if living, all persons beneficially interested in the 
estate or trust, persons holding powers over the trust or estate 
assets, the attorney general in the case of any charitable trust 
where the attorney general would be a necessary party to 
judicial proceedings concerning the trust, and any personal 
representative or trustee of the estate or trust. 

(7) "Representative" and other similar terms refer to a 
person who virtually represents another under RCW 
11.96A.120. 

(8) "Trustee" means any acting and qualified trustee of 
the trust. [2015 c 115 § 1. Prior: 2011 c 327 § 5; 2009 c 525 
§ 20; 2008 c 6 § 927; 2006 c 360 § 10; 2002 c 66 § 2; 1999 c 
42 § 104.] 

Short title—2015 c 115: See RCW 11.98A.900. 


Application—Effective date—2011 c 327: See notes following RCW 
11.103.020. 


Part headings not law—Severability—2008 c 6: See RCW 26.60.900 
and 26.60.901. 


Clarification of laws—Enforceability of act—Severability—2006 c 
360: See notes following RCW 11.108.070. 


11.96A.040 Original jurisdiction in probate and trust 
matters—Powers of court. (1) The superior court of every 
county has original subject matter jurisdiction over the pro- 
bate of wills and the administration of estates of incapaci- 
tated, missing, and deceased individuals in all instances, 
including without limitation: 

(a) When a resident of the state dies; 

(b) When a nonresident of the state dies in the state; or 

(c) When a nonresident of the state dies outside the state. 

(2) The superior court of every county has original sub- 
ject matter jurisdiction over trusts and all matters relating to 
trusts. 

(3) The superior courts may: Probate or refuse to probate 
wills, appoint personal representatives, administer and settle 
the affairs and the estates of incapacitated, missing, or 
deceased individuals including but not limited to decedents' 
nonprobate assets; administer and settle matters that relate to 
nonprobate assets and arise under chapter 11.18 or 11.42 
RCW; administer and settle all matters relating to trusts; 
administer and settle matters that relate to powers of attorney; 
award processes and cause to come before them all persons 
whom the courts deem it necessary to examine; order and 
cause to be issued all such writs and any other orders as are 
proper or necessary; and do all other things proper or incident 
to the exercise of jurisdiction under this section. 

(4) The subject matter jurisdiction of the superior court 
applies without regard to venue. A proceeding or action by or 
before a superior court is not defective or invalid because of 
the selected venue if the court has jurisdiction of the subject 
matter of the action. [2001 c 203 § 9; 1999 c 42 § 201.] 


11.96A.050 Venue in proceedings involving probate 
or trust matters. (1) Venue for proceedings pertaining to 
trusts is: 
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(a) For testamentary trusts established under wills pro- 
bated in the state of Washington, in the superior court of the 
county where the probate of the will is being administered or 
was completed or, in the alternative, the superior court of the 
county where any qualified beneficiary of the trust as defined 
in RCW 11.98.002 resides, the county where any trustee 
resides or has a place of business, or the county where any 
real property that is an asset of the trust is located; and 

(b) For all other trusts, in the superior court of the county 
where any qualified beneficiary of the trust as defined in 
RCW 11.98.002 resides, the county where any trustee resides 
or has a place of business, or the county where any real prop- 
erty that is an asset of the trust is located. If no county has 
venue for proceedings pertaining to a trust under the preced- 
ing sentence, then in any county. 

(2) A party to a proceeding pertaining to a trust may 
request that venue be changed. If the request is made within 
four months of the giving of the first notice of a proceeding 
pertaining to the trust, except for good cause shown, venue 
must be moved to the county with the strongest connection to 
the trust as determined by the court, considering such factors 
as the residence of a qualified beneficiary of the trust as 
defined in RCW 11.98.002, the residence or place of business 
of a trustee, and the location of any real property that is an 
asset of the trust. 

(3) Venue for proceedings subject to chapter 11.88 or 
11.92 RCW must be determined under the provisions of those 
chapters. 

(4) Venue for proceedings pertaining to the probate of 
wills, the administration and disposition of a decedent's prop- 
erty, including nonprobate assets, and any other matter not 
identified in subsection (1), (2), or (3) of this section, must be 
in any county in the state of Washington that the petitioner 
selects. A party to a proceeding may request that venue be 
changed if the request is made within four months of the 
mailing of the notice of appointment and pendency of probate 
required by RCW 11.28.237, and except for good cause 
shown, venue must be moved as follows: 

(a) If the decedent was a resident of the state of Washing- 
ton at the time of death, to the county of the decedent's resi- 
dence; or 

(b) If the decedent was not a resident of the state of 
Washington at the time of death, to any of the following: 

(i) Any county in which any part of the probate estate 
might be; 

(ii) If there are no probate assets, any county where any 
nonprobate asset might be; or 

(iii) The county in which the decedent died. 

(5) Once letters testamentary or of administration have 
been granted in the state of Washington, all orders, settle- 
ments, trials, and other proceedings under this title must be 
had or made in the county in which such letters have been 
granted unless venue is moved as provided in subsection (4) 
of this section. 

(6) Venue for proceedings pertaining to powers of attor- 
ney must be in the superior court of the county of the princi- 
pal's residence, except for good cause shown. 

(7) If venue is moved, an action taken before venue is 
changed is not invalid because of the venue. 

(8) Any request to change venue that is made more than 
four months after the commencement of the action may be 
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granted in the discretion of the court. [2013 c 272 § 3; 2011 
c 327 § 6; 2001 c 203 § 10; 1999 c 42 § 202.] 
Application—2013 c 272: See note following RCW 11.98.002. 


Application—Effective date—2011 c 327: See notes following RCW 
11.103.020. 


11.96A.060 Exercise of powers—Orders, writs, pro- 
cess, etc. The court may make, issue, and cause to be filed or 
served, any and all manner and kinds of orders, judgments, 
citations, notices, summons, and other writs and processes 
that might be considered proper or necessary in the exercise 
of the jurisdiction or powers given or intended to be given by 
this title. [1999 c 42 § 203.] 


11.96A.070 Statutes of limitation. (1)(a) A beneficiary 
of an express trust may not commence a proceeding against a 
trustee for breach of trust more than three years after the date 
a report was delivered in the manner provided in RCW 
11.96A.110 to the beneficiary or to a representative of the 
beneficiary if the report adequately disclosed the existence of 
a potential claim for breach of trust and informed the benefi- 
ciary of the time allowed for commencing a proceeding. 

(b) A report adequately discloses the existence of a 
potential claim for breach of trust if it provides sufficient 
information so that the beneficiary or representative knows or 
should have known of the potential claim. A report that 
includes all of the items described in this subsection [(1)](b) 
that are relevant for the reporting period is presumed to have 
provided such sufficient information regarding the existence 
of potential claims for breach of trust for such period: 

(i) A statement of receipts and disbursements of princi- 
pal and income that have occurred during the accounting 
period; 

(ii) A statement of the assets and liabilities of the trust 
and their values at the beginning and end of the period; 

(iii) The trustee's compensation for the period; 

(iv) The agents hired by the trustee, their relationship to 
the trustee, if any, and their compensation, for the period; 

(v) Disclosure of any pledge, mortgage, option, or lease 
of trust property, or other agreement affecting trust property 
binding for a period of five years or more that was granted or 
entered into during the accounting period; 

(vi) Disclosure of all transactions during the period that 
are equivalent to one of the types of transactions described in 
RCW 11.98.078 or otherwise could have been affected by a 
conflict between the trustee's fiduciary and personal interests; 

(vii) A statement that the recipient of the account infor- 
mation may petition the superior court pursuant to chapter 
11.106 RCW to obtain review of the statement and of acts of 
the trustee disclosed in the statement; and 

(viii) A statement that claims against the trustee for 
breach of trust may not be made after the expiration of three 
years from the date the trustee delivers the report in the man- 
ner provided in RCW 11.96A.110. 

(c) If (a) of this subsection does not apply, a judicial pro- 
ceeding by a beneficiary against a trustee for breach of trust 
must be commenced within three years after the first to occur 
of: 

(i) The removal, resignation, or death of the trustee; 

(ii) The termination of the beneficiary's interest in the 
trust; or 
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(iii) The termination of the trust. 

(d) For purposes of this section, "express trust" does not 
include resulting trusts, constructive trusts, business trusts in 
which certificates of beneficial interest are issued to the ben- 
eficiary, investment trusts, voting trusts, trusts in the nature 
of mortgages or pledges, liquidation trusts, or trusts for the 
sole purpose of paying dividends, interest, interest coupons, 
salaries, wages, pensions, or profits, trusts created in deposits 
in any financial institution under *chapter 30.22 RCW, 
unless any such trust that is created in writing specifically 
incorporates this chapter in whole or in part. 

(2) Except as provided in RCW 11.96A.250 with respect 
to special representatives, an action against a personal repre- 
sentative for alleged breach of fiduciary duty by an heir, leg- 
atee, or other interested party must be brought before dis- 
charge of the personal representative. 

(3) The legislature hereby confirms the long-standing 
public policy of promoting the prompt and efficient resolu- 
tion of matters involving trusts and estates. To further imple- 
ment this policy, the legislature adopts the following statu- 
tory provisions in order to: 

(a) Encourage and facilitate the participation of qualified 
individuals as special representatives; 

(b) Serve the public's interest in having a prompt and 
efficient resolution of matters involving trusts or estates; and 

(c) Promote complete and final resolution of proceedings 
involving trusts and estates. 

(i) Actions against a special representative must be 
brought before the earlier of: 

(A) Three years from the discharge of the special repre- 
sentative as provided in RCW 11.96A.250; or 

(B) The entry of an order by a court of competent juris- 
diction under RCW 11.96A.240 approving the written agree- 
ment executed by all interested parties in accord with the pro- 
visions of RCW 11.96A.220. 

(ii) If a legal action is commenced against the special 
representative after the expiration of the period during which 
claims may be brought against the special representative as 
provided in (c)(i) of this subsection, alleging property dam- 
age, property loss, or other civil liability caused by or result- 
ing from an alleged act or omission of the special representa- 
tive arising out of or by reason of the special representative's 
duties or actions as special representative, the special repre- 
sentative must be indemnified: (A) From the assets held in 
the trust or comprising the estate involved in the dispute; and 
(B) by the persons bringing the legal action, for all expenses, 
attorneys' fees, judgments, settlements, decrees, or amounts 
due and owing or paid in satisfaction of or incurred in the 
defense of the legal action. To the extent possible, indemnifi- 
cation must be made first by the persons bringing the legal 
action, second from that portion of the trust or estate that is 
held for the benefit of, or has been distributed or applied to, 
the persons bringing the legal action, and third from the other 
assets held in the trust or comprising the estate involved in 
the dispute. 

(4) The tolling provisions of RCW 4.16.190 apply to this 
chapter except that the running of a statute of limitations 
under subsection (1) or (2) of this section, or any other appli- 
cable statute of limitations for any matter that is the subject of 
dispute under this chapter, is not tolled as to an individual 
who had a guardian ad litem, limited or general guardian of 
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the estate, or a special representative to represent the person 
during the probate or dispute resolution proceeding. [2013 c 
272 § 4; 2011 c 327 § 7; 1999 c 42 § 204.] 
*Reviser's note: Chapter 30.22 RCW was recodified as chapter 30A.22 
RCW pursuant to 2014 c 37 § 4, effective January 5, 2015. 
Application—2013 c 272: See note following RCW 11.98.002. 


Application—Effective date—2011 c 327: See notes following RCW 
11.103.020. 


11.96A.080 Persons entitled to judicial proceedings 
for declaration of rights or legal relations. (1) Subject to 
the provisions of RCW 11.96A.260 through 11.96A.320, any 
party may have a judicial proceeding for the declaration of 
rights or legal relations with respect to any matter, as defined 
by RCW 11.96A.030; the resolution of any other case or con- 
troversy that arises under the Revised Code of Washington 
and references judicial proceedings under this title; or the 
determination of the persons entitled to notice under RCW 
11.96A.110 or 11.96A.120. 

(2) The provisions of this chapter apply to disputes aris- 
ing in connection with estates of incapacitated persons unless 
otherwise covered by chapters 11.88 and 11.92 RCW. The 
provisions of this chapter shall not supersede, but shall sup- 
plement, any otherwise applicable provisions and procedures 
contained in this title, including without limitation those con- 
tained in chapter 11.20, 11.24, 11.28, 11.40, 11.42, or 11.56 
RCW. The provisions of this chapter shall not apply to 
actions for wrongful death under chapter 4.20 RCW. [1999 c 
42 § 301.] 


11.96A.090 Judicial proceedings. (1) A judicial pro- 
ceeding under this title is a special proceeding under the civil 
tules of court. The provisions of this title governing such 
actions control over any inconsistent provision of the civil 
tules. 

(2) A judicial proceeding under this title must be com- 
menced as a new action. 

(3) Once commenced, the action may be consolidated 
with an existing proceeding upon the motion of a party for 
good cause shown, or by the court on its own motion. 

(4) The procedural rules of court apply to judicial pro- 
ceedings under this title only to the extent that they are con- 
sistent with this title, unless otherwise provided by statute or 
ordered by the court under RCW 11.96A.020 or 11.96A.050, 
or other applicable rules of court. [2013 c 246 § 2; 1999 c 42 
§ 302.] 


11.96A.100 Procedural rules. Unless rules of court 
require or this title provides otherwise, or unless a court 
orders otherwise: 

(1) A judicial proceeding under RCW 11.96A.090 is to 
be commenced by filing a petition with the court; 

(2) A summons must be served in accordance with this 
chapter and, where not inconsistent with these rules, the pro- 
cedural rules of court, however, if the proceeding is com- 
menced as an action incidental to an existing judicial pro- 
ceeding relating to the same trust or estate or nonprobate 
asset, notice must be provided by summons only with respect 
to those parties who were not already parties to the existing 
judicial proceedings; 


[Title 11 RCW—page 113] 


11.96A.110 


(3) The summons need only contain the following lan- 
guage or substantially similar language: 


SUPERIOR COURT OF WASHINGTON 
FOR (.. .) COUNTY 


INRE...... ) 
) No.... 
) Summons 
) 


TO THE RESPONDENT OR OTHER INTERESTED 
PARTY: A petition has been filed in the superior court of 
Washington for (. . .) County. Petitioner's claim is stated in 
the petition, a copy of which is served upon you with this 
summons. 


In order to defend against or to object to the petition, you 
must answer the petition by stating your defense or objec- 
tions in writing, and by serving your answer upon the person 
signing this summons not later than five days before the date 
of the hearing on the petition. Your failure to answer within 
this time limit might result in a default judgment being 
entered against you without further notice. A default judg- 
ment grants the petitioner all that the petitioner seeks under 
the petition because you have not filed an answer. 


If you wish to seek the advice of a lawyer, you should do so 
promptly so that your written answer, if any, may be served 
on time. 


This summons is issued under RCW 11.96A.100(3). 


(Signed)............ 
Print or Type Name 


(4) Subject to other applicable statutes and court rules, 
the clerk of each of the superior courts shall fix the time for 
any hearing on a matter on application by a party, and no 
order of the court shall be required to fix the time or to 
approve the form or content of the notice of a hearing; 

(5) The answer to the petition and any counterclaims or 
cross-claims must be served on the parties or the parties' vir- 
tual representatives and filed with the court at least five days 
before the date of the hearing, and all replies to the counter- 
claims and cross-claims must be served on the parties or the 
parties' virtual representatives and filed with the court at least 
two days before the date of the hearing; 

(6) Proceedings under this chapter are subject to the 
mediation and arbitration provisions of this chapter. Except 
as specifically provided in RCW 11.96A.310, the provisions 
of chapter 7.06 RCW do not apply; 

(7) Testimony of witnesses may be by affidavit; 

(8) Unless requested otherwise by a party in a petition or 
answer, the initial hearing must be a hearing on the merits to 
resolve all issues of fact and all issues of law; 

(9) Any party may move the court for an order relating to 
a procedural matter, including discovery, and for summary 
judgment, in the original petition, answer, response, or reply, 
or in a separate motion, or at any other time; and 
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(10) If the initial hearing is not a hearing on the merits or 
does not result in a resolution of all issues of fact and all 
issues of law, the court may enter any order it deems appro- 
priate, which order may (a) resolve such issues as it deems 
proper, (b) determine the scope of discovery, and (c) set a 
schedule for further proceedings for the prompt resolution of 
the matter. [2001 c 14 § 1; 1999 c 42 § 303.] 


11.96A.110 Notice in judicial proceedings under this 
title requiring notice. (1) Subject to RCW 11.96A.160, in 
all judicial proceedings under this title that require notice, the 
notice must be personally served on or mailed to all parties or 
the parties' virtual representatives at least twenty days before 
the hearing on the petition unless a different period is pro- 
vided by statute or ordered by the court. The date of service 
shall be determined under the rules of civil procedure. Not- 
withstanding the foregoing, notice that is provided in an elec- 
tronic transmission and electronically transmitted complies 
with this section if the party receiving notice has previously 
consented in a record delivered to the party giving notice to 
receiving notice by electronic transmission. Consent to 
receive notice by electronic transmission may be revoked at 
any time by a record delivered to the party giving notice. 
Consent is deemed revoked if the party giving notice is 
unable to electronically transmit two consecutive notices 
given in accordance with the consent. 

(2) Proof of the service, mailing, or electronic delivery 
required in this section must be made by affidavit or declara- 
tion filed at or before the hearing. 

(3) For the purposes of this title, the terms "electronic 
transmission" and "electronically transmitted" have the same 
meaning as set forth in RCW 23B.01.400. [2011 c 327 § 8; 
1999 c 42 § 304.] 


Application—Effective date—2011 c 327: See notes following RCW 
11.103.020. 


11.96A.115 Discovery. In all matters governed by this 
title, discovery shall be permitted only in the following mat- 
ters: 

(1) A judicial proceeding that places one or more spe- 
cific issues in controversy that has been commenced under 
RCW 11.96A.100, in which case discovery shall be con- 
ducted in accordance with the superior court civil rules and 
applicable local rules; or 

(2) A matter in which the court orders that discovery be 
permitted on a showing of good cause, in which case discov- 
ery shall be conducted in accordance with the superior court 
civil rules and applicable local rules unless otherwise limited 
by the order of the court. [2006 c 360 § 11.] 


Clarification of laws—Enforceability of act—Severability—2006 c 
360: See notes following RCW 11.108.070. 


11.96A.120 Application of doctrine of virtual repre- 
sentation. (1) Notice to a person who may represent and 
bind another person under this section has the same effect as 
if notice were given directly to the other person. 

(2) The consent of a person who may represent and bind 
another person under this section is binding on the person 
represented unless the person represented objects to the rep- 
resentation before the consent would otherwise have become 
effective. 
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(3) The following limitations on the ability to serve as a 
virtual representative apply: 

(a) A trustor may not represent and bind a beneficiary 
under this section with respect to the termination and modifi- 
cation of an irrevocable trust; and 

(b) Representation of an incapacitated trustor with 
respect to his or her powers over a trust is subject to the pro- 
visions of RCW 11.103.030, and chapters 11.96A, 11.88, and 
11.92 RCW. 

(4) To the extent there is no conflict of interest between 
the representative and the person represented or among those 
being represented with respect to the particular question or 
dispute: 

(a) A guardian may represent and bind the estate that the 
guardian controls, subject to chapters 11.96A, 11.88, and 
11.92 RCW; 

(b) A guardian of the person may represent and bind the 
incapacitated person if a guardian of the incapacitated per- 
son's estate has not been appointed; 

(c) An agent having authority to act with respect to the 
particular question or dispute may represent and bind the 
principal; 

(d) A trustee may represent and bind the beneficiaries of 
the trust; 

(e) A personal representative of a decedent's estate may 
represent and bind persons interested in the estate; and 

(f) A parent may represent and bind the parent's minor or 
unborn child or children if a guardian for the child or children 
has not been appointed. 

(5) Unless otherwise represented, a minor, incapacitated, 
or unborn individual, or a person whose identity or location is 
unknown and not reasonably ascertainable, may be repre- 
sented by and bound by another having a substantially identi- 
cal interest with respect to the particular question or dispute, 
but only to the extent there is no conflict of interest between 
the representative and the person represented with regard to 
the particular question or dispute. 

(6) Where an interest has been given to persons who 
comprise a certain class upon the happening of a certain 
event, the living persons who would constitute the class as of 
the date the representation is to be determined may virtually 
represent all other members of the class as of that date, but 
only to the extent that there is no conflict of interest between 
the representative and the person(s) represented with regard 
to the particular question or dispute. 

(7) Where an interest has been given to a living person, 
and the same interest, or a share in it, is to pass to the surviv- 
ing spouse or surviving domestic partner or to persons who 
are, or might be, the heirs, issue, or other kindred of that liv- 
ing person or the distributees of the estate of that living per- 
son upon the happening of a future event, that living person 
may virtually represent the surviving spouse or surviving 
domestic partner, heirs, issue, or other kindred of the person, 
and the distributees of the estate of the person, but only to the 
extent that there is no conflict of interest between the repre- 
sentative and the person(s) represented with regard to the par- 
ticular question or dispute. 

(8) Except as otherwise provided in subsection (7) of this 
section, where an interest has been given to a person or a 
class of persons, or both, upon the happening of any future 
event, and the same interest or a share of the interest is to pass 
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to another person or class of persons, or both, upon the hap- 
pening of an additional future event, the living person or per- 
sons who would take the interest upon the happening of the 
first event may virtually represent the persons and classes of 
persons who might take on the happening of the additional 
future event, but only to the extent that there is no conflict of 
interest between the representative and the person(s) repre- 
sented with regard to the particular question or dispute. 

(9) To the extent there is no conflict of interest between 
the holder of the power of appointment and the persons rep- 
resented with respect to the particular question or dispute, the 
holder of a lifetime or testamentary power of appointment 
may virtually represent and bind persons who are permissible 
appointees or takers in default (but only to the extent that they 
are permissible appointees in the case of a limited power of 
appointment) under the power, and who are not permissible 
distributees as defined in RCW 11.98.002. 

(10) The attorney general may virtually represent and 
bind a charitable organization if: 

(a) The charitable organization is not a qualified benefi- 
ciary as defined in RCW 11.98.002 specified in the trust 
instrument or acting as trustee; or 

(b) The charitable organization is a qualified beneficiary, 
but is not a permissible distributee, as those terms are defined 
in RCW 11.98.002, and its beneficial interest in the trust is 
subject to change by the trustor or by a person designated by 
the trustor. 

(11) An action taken by the court is conclusive and bind- 
ing upon each person receiving actual or constructive notice 
or who is otherwise represented under this section. 

(12) This section is intended to adopt the common law 
concept of virtual representation. This section supplements 
the common law relating to the doctrine of virtual representa- 
tion and may not be construed as limiting the application of 
that common law doctrine. [2013 c 272 § 5; 2011 c 327 § 9; 
2008 c 6 § 928; 2001 c 203 § 11; 1999 c 42 § 305.] 


Application—2013 c 272: See note following RCW 11.98.002. 


Application—Effective date—2011 c 327: See notes following RCW 
11.103.020. 


Part headings not law—Severability—2008 c 6: See RCW 26.60.900 
and 26.60.901. 


11.96A.125 Mistake of fact or law in terms of will or 
trust—Judicial and nonjudicial reform. The terms of a 
will or trust, even if unambiguous, may be reformed by judi- 
cial proceedings under this chapter to conform the terms to 
the intention of the testator or trustor if it is proved by clear, 
cogent, and convincing evidence that both the intent of the 
testator or trustor and the terms of the will or trust were 
affected by a mistake of fact or law, whether in expression or 
inducement. This does not limit the ability to reform the will 
or trust using the binding nonjudicial procedures of RCW 
11.96A.220. [2013 c 272 § 6; 2011 c 327 § 11.] 


Application—2013 c 272: See note following RCW 11.98.002. 


Application—Effective date—2011 c 327: See notes following RCW 
11.103.020. 


11.96A.127 Charitable dispositions by will or trust. 
(1) Except as otherwise provided in subsection (2) of this sec- 
tion, with respect to any charitable disposition made in a will 
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or trust, if a particular charitable purpose becomes unlawful, 
impracticable, impossible to achieve, or wasteful: 

(a) The disposition does not fail, in whole or in part; 

(b) The subject property does not revert to the alterna- 
tive, residuary, or intestate heirs of the estate or, in the case of 
a trust, the trustor or the trustor's successors in interest; and 

(c) The court may modify or terminate the trust by 
directing that the property be applied or distributed, in whole 
or in part, in a manner consistent with the testator's or trus- 
tor's charitable purposes. 

(2) A provision in the terms of a will or charitable trust 
that would result in distribution of the property to a nonchar- 
itable beneficiary prevails over the power of the court under 
subsection (1) of this section to modify or terminate the will 
provision or trust only if, when the provision takes effect: 

(a) The property is to revert to the trustor and the trustor 
is still living; or 

(b) Fewer than twenty-one years have elapsed since the 
following: 

(i) In the case of a charitable disposition in trust, the date 
of the trust's creation or the date the trust became irrevocable; 
or 

(ii) In the case of a charitable disposition in a will, the 
death of the testator, in the case of a charitable disposition in 
a will. 

(3) For purposes of this title, a charitable purpose is one 
for the relief of poverty, the advancement of education or 
religion, the promotion of health, governmental or municipal 
purposes, or other purposes the achievement of which is ben- 
eficial to a community. [2011 c 327 § 10.] 


Application—Effective date—2011 c 327: See notes following RCW 
11.103.020. 


11.96A.130 Special notice. Nothing in this chapter 
eliminates the requirement to give notice to a person who has 
requested special notice under RCW 11.28.240 or 11.92.150. 
[1999 c 42 § 306.] 


11.96A.140 Waiver of notice. Notwithstanding any 
other provision of this title, notice of a hearing does not need 
to be given to a legally competent person who has waived in 
writing notice of the hearing in person or by attorney, or who 
has appeared at the hearing without objecting to the lack of 
proper notice or personal jurisdiction. The waiver of notice 
may apply either to a specific hearing or to any and all hear- 
ings and proceedings to be held, in which event the waiver of 
notice is of continuing effect unless subsequently revoked by 
the filing of a written notice of revocation of the waiver and 
the mailing of a copy of the notice of revocation of the waiver 
to the other parties. Unless notice of a hearing is required to 
be given by publication, if all persons entitled to notice of the 
hearing waive the notice or appear at the hearing without 
objecting to the lack of proper notice or personal jurisdiction, 
the court may hear the matter immediately. A guardian of the 
estate or a guardian ad litem may make the waivers on behalf 
of the incapacitated person, and a trustee may make the waiv- 
ers on behalf of any competent or incapacitated beneficiary of 
the trust. A consul or other representative of a foreign gov- 
ernment, whose appearance has been entered as provided by 
law on behalf of any person residing in a foreign country, 
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may make the waiver of notice on behalf of the person. [1999 
c 42 § 307.] 


11.96A.150 Costs—Attorneys' fees. (1) Either the 
superior court or any court on an appeal may, in its discretion, 
order costs, including reasonable attorneys' fees, to be 
awarded to any party: (a) From any party to the proceedings; 
(b) from the assets of the estate or trust involved in the pro- 
ceedings; or (c) from any nonprobate asset that is the subject 
of the proceedings. The court may order the costs, including 
reasonable attorneys' fees, to be paid in such amount and in 
such manner as the court determines to be equitable. In exer- 
cising its discretion under this section, the court may consider 
any and all factors that it deems to be relevant and appropri- 
ate, which factors may but need not include whether the liti- 
gation benefits the estate or trust involved. 

(2) This section applies to all proceedings governed by 
this title, including but not limited to proceedings involving 
trusts, decedent's estates and properties, and guardianship 
matters. This section shall not be construed as being limited 
by any other specific statutory provision providing for the 
payment of costs, including RCW 11.68.070 and 11.24.050, 
unless such statute specifically provides otherwise. This sec- 
tion shall apply to matters involving guardians and guardians 
ad litem and shall not be limited or controlled by the provi- 
sions of RCW 11.88.090(10). [2007 c 475 § 5; 1999 c 42 § 
308.] 


11.96A.160 Appointment of guardian ad litem. (1) 
The court, upon its own motion or upon request of one or 
more of the parties, at any stage of a judicial proceeding or at 
any time in a nonjudicial resolution procedure, may appoint a 
guardian ad litem to represent the interests of a minor, inca- 
pacitated, unborn, or unascertained person, person whose 
identity or address is unknown, or a designated class of per- 
sons who are not ascertained or are not in being. If not pre- 
cluded by a conflict of interest, a guardian ad litem may be 
appointed to represent several persons or interests. 

(2) The court-appointed guardian ad litem supersedes the 
special representative if so provided in the court order. 

(3) The court may appoint the guardian ad litem at an ex 
parte hearing, or the court may order a hearing as provided in 
RCW 11.96A.090 with notice as provided in this section and 
RCW 11.96A.110. 

(4) The guardian ad litem is entitled to reasonable com- 
pensation for services. Such compensation is to be paid from 
the principal of the estate or trust whose beneficiaries are rep- 
resented. [1999 c 42 § 309.] 


11.96A.170 Trial by jury. Ifa party is entitled to a trial 
by jury and a jury is demanded, and the issues are not suffi- 
ciently made up by the written pleadings on file, the court, on 
due notice, shall settle and frame the issues to be tried. If a 
jury is not demanded, the court shall try the issues, and sign 
and file its findings and decision in writing, as provided for in 
civil actions. [1999 c 42 § 310.] 


11.96A.180 Execution on judgments. Judgment on the 
issues, as well as for costs, may be entered and enforced by 
execution or otherwise by the court as in civil actions. [1999 
c 42 § 311.] 
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11.96A.190 Execution upon trust income or vested 
remainder—Permitted, when. Nothing in RCW 6.32.250 
shall forbid execution upon the income of any trust created by 
a person other than the judgment debtor for debt arising 
through the furnishing of the necessities of life to the benefi- 
ciary of such trust; or as to such income forbid the enforce- 
ment of any order of the superior court requiring the payment 
of support for the children under the age of eighteen of any 
beneficiary; or forbid the enforcement of any order of the 
superior court subjecting the vested remainder of any such 
trust upon its expiration to execution for the debts of the 
remainderman. [1999 c 42 § 312.] 


11.96A.200 Appellate review. An interested party may 
seek appellate review of a final order, judgment, or decree of 
the court respecting a judicial proceeding under this title. The 
review must be done in the manner and way provided by law 
for appeals in civil actions. [1999 c 42 § 313.] 


11.96A.210 Purpose. The purpose of RCW 
11.96A.220 through 11.96A.250 is to provide a binding non- 
judicial procedure to resolve matters through written agree- 
ments among the parties interested in the estate or trust. The 
procedure is supplemental to, and may not derogate from, 
any other proceeding or provision authorized by statute or the 
common law. [1999 c 42 § 401.] 


11.96A.220 Binding agreement. RCW 11.96A.210 
through 11.96A.250 shall be applicable to the resolution of 
any matter, as defined by RCW 11.96A.030, other than mat- 
ters subject to chapter 11.88 or 11.92 RCW, or a trust for a 
minor or other incapacitated person created at its inception by 
the judgment or decree of a court unless the judgment or 
decree provides that RCW 11.96A.210 through 11.96A.250 
shall be applicable. If all parties agree to a resolution of any 
such matter, then the agreement shall be evidenced by a writ- 
ten agreement signed by all parties. Subject to the provisions 
of RCW 11.96A.240, the written agreement shall be binding 
and conclusive on all persons interested in the estate or trust. 
The agreement shall identify the subject matter of the dispute 
and the parties. If the agreement or a memorandum of the 
agreement is to be filed with the court under RCW 
11.96A.230, the agreement may, but need not, include provi- 
sions specifically addressing jurisdiction, governing law, the 
waiver of notice of the filing as provided in RCW 
11.96A.230, and the discharge of any special representative 
who has acted with respect to the agreement. 

If a party who virtually represents another under RCW 
11.96A.120 signs the agreement, then the party's signature 
constitutes the signature of all persons whom the party virtu- 
ally represents, and all the virtually represented persons shall 
be bound by the agreement. [1999 c 42 § 402.] 


11.96A.230 Entry of agreement with court—Kffect. 
(1) Any party, or a party's legal representative, may file the 
written agreement or a memorandum summarizing the writ- 
ten agreement with the court having jurisdiction over the 
estate or trust. The agreement or a memorandum of its terms 
may be filed within thirty days of the agreement's execution 
by all parties only with the written consent of the special rep- 
resentative. The agreement or a memorandum of its terms 
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may be filed after a special representative has commenced a 
proceeding under RCW 11.96A.240 only after the court has 
determined that the special representative has adequately rep- 
resented and protected the parties represented. Failure to 
complete any action authorized or required under this subsec- 
tion does not cause the written agreement to be ineffective 
and the agreement is nonetheless binding and conclusive on 
all persons interested in the estate or trust. 

(2) On filing the agreement or memorandum, the agree- 
ment will be deemed approved by the court and is equivalent 
to a final court order binding on all persons interested in the 
estate or trust. [2001 c 14 § 2; 1999 c 42 § 403.] 


11.96A.240 Judicial approval of agreement. Within 
thirty days of execution of the agreement by all parties, the 
special representative may note a hearing for presentation of 
the written agreement to a court of competent jurisdiction. 
The special representative shall provide notice of the time 
and date of the hearing to each party to the agreement whose 
address is known, unless such notice has been waived. Proof 
of mailing or delivery of the notice must be filed with the 
court. At such hearing the court shall review the agreement 
on behalf of the parties represented by the special representa- 
tive. The court shall determine whether or not the interests of 
the represented parties have been adequately represented and 
protected, and an order declaring the court's determination 
shall be entered. If the court determines that such interests 
have not been adequately represented and protected, the 
agreement shall be declared of no effect. [1999 c 42 § 404.] 


11.96A.250 Special representative. (1)(a) Any party 
or the parent of a minor or unborn party may petition the 
court for the appointment of a special representative to repre- 
sent a party: (i) Who is a minor; (ii) who is incapacitated 
without an appointed guardian of his or her estate; (iii) who is 
yet unborn or unascertained; or (iv) whose identity or address 
is unknown. The petition may be heard by the court without 
notice. 


(b) In appointing the special representative the court 
shall give due consideration and deference to any nomina- 
tion(s) made in the petition, the special skills required in the 
representation, and the need for a representative who will act 
independently and prudently. The nomination of a person as 
special representative by the petitioner and the person's will- 
ingness to serve as special representative are not grounds by 
themselves for finding a lack of independence, however, the 
court may consider any interests that the nominating party 
may have in the estate or trust in making the determination. 

(c) The special representative may enter into a binding 
agreement on behalf of the person or beneficiary. The special 
representative may be appointed for more than one person or 
class of persons if the interests of such persons or class are 
not in conflict. The petition must be verified. The petition and 
order appointing the special representative may be in the fol- 
lowing form: 


CAPTION 
OF CASE 


PETITION FOR APPOINTMENT 
OF SPECIAL REPRESENTATIVE 
UNDER RCW 11.96A.250 
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The undersigned petitioner petitions the court for the 
appointment of a special representative in accordance with 
RCW 11.96A.250 and shows the court as follows: 

1. Petitioner. Petitioner . . . [is the qualified and presently 
acting (personal representative) (trustee) of the above (estate) 
(trust) having been named (personal representative) (trustee) 
under (describe will and reference probate order or describe 
trust instrument)] or [is the (describe relationship of the peti- 
tioner to the party to be represented or to the matter at issue)]. 

2. Matter. A question concerning ... has arisen as to 
(describe issue, for example: Related to interpretation, con- 
struction, administration, distribution). The issue is a matter 
as defined in RCW 11.96A.030 and is appropriate for deter- 
mination under RCW 11.96A.210 through 11.96A.250. 

3. Party/Parties to be Represented. This matter involves 
(include description of asset(s) and related beneficiaries 
and/or interested parties). Resolution of this matter will 
require the involvement of...... (name of person or class of 
persons), who is/are (minors), (incapacitated and without an 
appointed guardian), (unborn or unascertained) (whose iden- 
tity or address is unknown). 

4. Special Representative. The nominated special repre- 
sentative . . . is a lawyer licensed to practice before the courts 
of this state or an individual with special skill or training in 
the administration of estates or trusts. The nominated special 
representative does not have an interest in the matter and is 
not related to any person interested in the matter. The nomi- 
nated special representative is willing to serve. The petitioner 
has no reason to believe that the nominated special represen- 
tative will not act in an independent and prudent manner and 
in the best interests of the represented parties. (It is recom- 
mended that the petitioner also include information specify- 
ing the particular skills of the nominated special representa- 
tive that relate to the matter in issue.) 

5. Resolution. Petitioner desires to achieve a resolution 
of the questions that have arisen in this matter. Petitioner 
believes that proceeding in accordance with the procedures 
permitted under RCW 11.96A.210 through 11.96A.250 
would be in the best interests of the parties, including the 
party requiring a special representative. 

6. Request of Court. Petitioner requests that... ... an 
attorney licensed to practice in the State of Washington, 


(OR) 


. an individual with special skill or training in the 
administration of estates or trusts 


be appointed special representative for . . . (describe party or 
parties being represented), who is/are (minors), (incapaci- 
tated and without an appointed guardian), (unborn or una- 
scertained) (whose identity or address is unknown), as pro- 
vided under RCW 11.96A.250. 


DATED this... day of..... Sethe 


(Petitioner) 
VERIFICATION 


I certify under penalty of perjury under the laws of the 
state of Washington that the foregoing is true and correct. 
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DATED...... 208 fat sete , Washington. 


(Petitioner or other person 


having knowledge) 
CAPTION ORDER FOR APPOINTMENT 
OF CASE OF SPECIAL REPRESENTATIVE 


THIS MATTER having come on for hearing before this 
Court on Petition for Appointment of Special Representative 
filed herein, and it appearing that it would be in the best inter- 
ests of the parties related to the matter described in the Peti- 
tion to appoint a special representative to address the issues 
that have arisen in the matter and the Court finding that the 
facts stated in the Petition are true, now, therefore, 

IT IS ORDERED that ... is appointed under RCW 
11.96A.250 as special representative (describe party or par- 
ties being represented) who is/are (minors), (incapacitated 
and without an appointed guardian), (unborn or unascer- 
tained) (whose identity or address is unknown), to represent 
their respective interests in the matter as provided in RCW 
11.96A.250. The special representative shall be discharged of 
responsibility with respect to the matter as provided in RCW 
11.96A.250. The special representative is discharged of 
responsibility with respect to the matter at such time as a 
written agreement is executed resolving the present issues, all 
as provided in that statute, or if an agreement is not reached 
within six months from entry of this Order, the special repre- 
sentative appointed under this Order is discharged of respon- 
sibility, subject to subsequent reappointment under RCW 
11.96A.250. 


DONE IN OPEN COURT this... day of..... ieee 


JUDGE/COURT COMMISSIONER 


(2) Upon appointment by the court, the special represen- 
tative must file a certification made under penalty of perjury 
in accordance with RCW 9A.72.085 that he or she (a) is not 
interested in the matter; (b) is not related to any person inter- 
ested in the matter; (c) is willing to serve; and (d) will act 
independently, prudently, and in the best interests of the rep- 
resented parties. 

(3) The special representative must be a lawyer licensed 
to practice before the courts of this state or an individual with 
special skill or training in the administration of estates or 
trusts. The special representative may not have an interest in 
the matter, and may not be related to a person interested in the 
matter. The special representative is entitled to reasonable 
compensation for services that must be paid from the princi- 
pal of an asset involved in the matter. 

(4) The special representative is discharged from any 
responsibility and will have no further duties with respect to 
the matter or with respect to any party, on the earlier of: (a) 
The expiration of six months from the date the special repre- 
sentative was appointed unless the order appointing the spe- 
cial representative provides otherwise, or (b) the execution of 
the written agreement by all parties or their virtual represen- 
tatives. Any action against a special representative must be 
brought within the time limits provided by RCW 
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11.96A.070(3)(c)(i). [2013 c 272 § 21; 2001 c 14 § 3; 1999 c 
42 § 405.] 
Application—2013 c 272: See note following RCW 11.98.002. 


Additional notes found at www.leg.wa.gov 


11.96A.260 Findings—Intent. The legislature finds 
that it is in the interest of the citizens of the state of Washing- 
ton to encourage the prompt and early resolution of disputes 
in trust, estate, and nonprobate matters. The legislature 
endorses the use of dispute resolution procedures by means 
other than litigation. The legislature also finds that the former 
chapter providing for the nonjudicial resolution of trust, 
estate, and nonprobate disputes, *chapter 11.96 RCW, has 
resulted in the successful resolution of thousands of disputes 
since 1984. The nonjudicial procedure has resulted in sub- 
stantial savings of public funds by removing those disputes 
from the court system. Enhancement of the statutory frame- 
work supporting the nonjudicial process in *chapter 11.96 
RCW would be beneficial and would foster even greater use 
of nonjudicial dispute methods to resolve trust, estate, and 
nonprobate disputes. The legislature further finds that it 
would be beneficial to allow parties to disputes involving 
trusts, estates, and nonprobate assets to have access to a pro- 
cess for required mediation followed by arbitration using 
mediators and arbitrators experienced in trust, estate, and 
nonprobate matters. Finally, the legislature also believes it 
would be beneficial to parties with disputes in trusts, estates, 
and nonprobate matters to clarify and streamline the statutory 
framework governing the procedures governing these cases 
in the court system. 

Therefore, the legislature adopts RCW 11.96A.270 
through 11.96A.320, that enhance *chapter 11.96 RCW and 
allow required mediation and arbitration in disputes involv- 
ing trusts, estates, and nonprobate matters that are brought to 
the courts. RCW 11.96A.270 through 11.96A.320 also set 
forth specific civil procedures for handling trust and estate 
disputes in the court system. It is intended that the adoption of 
RCW 11.96A.270 through 11.96A.320 will encourage and 
direct all parties in trust, estate, and nonprobate matter dis- 
putes, and the court system, to provide for expeditious, com- 
plete, and final decisions to be made in disputed trust, estate, 
and nonprobate matters. [1999 c 42 § 501.] 


*Reviser's note: Chapter 11.96 RCW was repealed by 1999 c 42 § 637, 
effective January 1, 2000. 


11.96A.270 Intent—Parties can agree otherwise. The 
intent of RCW 11.96A.260 through 11.96A.320 is to provide 
for the efficient settlement of disputes in trust, estate, and 
nonprobate matters through mediation and arbitration by pro- 
viding any party the right to proceed first with mediation and 
then arbitration before formal judicial procedures may be uti- 
lized. Accordingly, any of the requirements or rights under 
RCW 11.96A.260 through 11.96A.320 are subject to any 
contrary agreement between the parties or the parties! virtual 
representatives. [1999 c 42 § 502.] 


11.96A.280 Scope. A party may cause the matter to be 
presented for mediation and then arbitration, as provided 
under RCW 11.96A.260 through 11.96A.320. If a party 
causes the matter to be presented for resolution under RCW 
11.96A.260 through 11.96A.320, then judicial resolution of 
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the matter, as provided in RCW 11.96A.060 or by any other 
civil action, is available only by complying with the media- 
tion and arbitration provisions of RCW 11.96A.260 through 
11.96A.320. [1999 c 42 § 503.] 


11.96A.290 Superior court—Venue. As used in RCW 
11.96A.260 through 11.96A.320, "superior court" means: (1) 
Before the commencement of any legal proceedings, the 
appropriate superior court with respect to the matter as pro- 
vided in RCW 11.96A.040; and (2) if legal proceedings have 
been commenced with respect to the matter, the superior 
court in which the proceedings are pending. [1999 c 42 § 
504.] 


11.96A.300 Mediation procedure. (1) Notice of medi- 
ation. A party may cause the matter to be subject to mediation 
by service of written notice of mediation on all parties or the 
parties' virtual representatives as follows: 

(a) Ifno hearing has been set. If no hearing on the matter 
has been set, by serving notice in substantially the following 
form before any petition setting a hearing on the matter is 
filed with the court: 


NOTICE OF MEDIATION UNDER RCW 11.96A.300 
To: (Parties) 


Notice is hereby given that the following matter shall be 
resolved by mediation under RCW 11.96A.300: 


(State nature of matter) 


This matter must be resolved using the mediation procedures 
of RCW 11.96A.300 unless a petition objecting to mediation 
is filed with the superior court within twenty days of service 
of this notice. If a petition objecting to mediation is not filed 
within the twenty-day period, RCW 11.96A.300(4) requires 
you to furnish to all other parties or their virtual representa- 
tives a list of acceptable mediators within thirty days of your 
receipt of this notice. 


(Optional: Our list of acceptable mediators is as follows:) 


(Party or party's legal representative) 


(b) If a hearing has been set. If a hearing on the matter 
has been set, by filing and serving notice in substantially the 
following form at least three days prior to the hearing that has 
been set on the matter: 


NOTICE OF MEDIATION UNDER RCW 11.96A.300 
To: (Parties) 


Notice is hereby given that the following matter shall be 
resolved by mediation under RCW 11.96A.300: 


(State nature of matter) 


This matter must be resolved using the mediation procedures 
of RCW 11.96A.300 unless the court determines at the hear- 
ing set for... o'clock on..... , (identify place of already set 
hearing), that mediation shall not apply pursuant to RCW 
11.96A.300(3). If the court determines that mediation shall 
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not apply, the court may decide the matter at the hearing, 
require arbitration, or direct other judicial proceedings. 


(Optional: Our list of acceptable mediators is as follows:) 


(Party or party's legal representative) 


(2) Procedure when notice of mediation served before a 
hearing is set. The following provisions apply when notice of 
mediation is served before a hearing on the matter is set: 

(a) The written notice required in subsection (1)(a) of 
this section may be served at any time without leave of the 
court. 

(b) Any party may object to a notice of mediation under 
subsection (1)(a) of this section by filing a petition with the 
superior court and serving the petition on all parties or the 
parties' virtual representatives. The party objecting to notice 
of mediation under subsection (1)(a) of this section must file 
and serve the petition objecting to mediation no later than 
twenty days after receipt of the written notice of mediation. 
The petition may include a request for determination of mat- 
ters subject to judicial resolution under RCW 11.96A.080 
through 11.96A.200, and may also request that the matters in 
issue be decided at the hearing. 

(c) The hearing on the petition objecting to mediation 
must be heard no later than twenty days after the filing of that 
petition. 

(d) The party objecting to mediation must give notice of 

the hearing to all other parties at least ten days before the 
hearing and must include a copy of the petition. 
At the hearing, the court shall order that mediation proceed 
except for good cause shown. Such order shall not be subject 
to appeal or revision. If the court determines that the matter 
should not be subject to mediation, the court shall dispose of 
the matter by: (1) Deciding the matter at that hearing, but only 
if the petition objecting to mediation contains a request for 
that relief, (ii) requiring arbitration, or (iii) directing other 
judicial proceedings. 

(3) Procedure when notice of mediation served after 
hearing set. If the written notice of mediation required in sub- 
section (1)(b) of this section is timely filed and served by a 
party and another party objects to mediation, by petition or 
orally at the hearing, the court shall order that mediation pro- 
ceed except for good cause shown. Such order shall not be 
subject to appeal or revision. If the court determines that the 
matter should not be subject to mediation, the court shall dis- 
pose of the matter by: (a) Deciding the matter at that hearing, 
(b) requiring arbitration, or (c) directing other judicial pro- 
ceedings. 

(4) Selection of mediator; mediator qualifications. 

(a) Ifa petition objecting to mediation is not filed as pro- 
vided in subsection (3) of this section, or if a court determines 
that mediation shall apply, each party shall, within thirty days 
of receipt of the initial notice or within twenty days after the 
court determination, whichever is later, furnish all other par- 
ties or the parties' virtual representatives a list of qualified 
and acceptable mediators. If the parties cannot agree on a 
mediator within ten days after the list is required to be fur- 
nished, a party may petition the court to appoint a mediator. 
All parties may submit a list of qualified and acceptable 
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mediators to the court no later than the date on which the 
hearing on the petition is to be held. At the hearing the court 
shall select a qualified mediator from lists of acceptable 
mediators provided by the parties. 

(b) A qualified mediator must be: (i) An attorney 
licensed to practice before the courts of this state having at 
least five years of experience in estate and trust matters, (ii) 
an individual, who may be an attorney, with special skill or 
training in the administration of trusts and estates, or (iii) an 
individual, who may be an attorney, with special skill or 
training as a mediator. The mediator may not have an interest 
in an affected estate, trust, or nonprobate asset, and may not 
be related to a party. 

(5) Date for mediation. Upon designation of a mediator 
by the parties or court appointment of a mediator, the media- 
tor and the parties or the parties’ virtual representatives shall 
establish a date for the mediation. If a date cannot be agreed 
upon within ten days of the designation or appointment of the 
mediator, a party may petition the court to set a date for the 
mediation session. 

(6) Duration of mediation. The mediation must last at 
least three hours unless the matter is earlier resolved. 

(7) Mediation agreement. A resolution of the matter that 
is the subject of the mediation must be evidenced by a nonju- 
dicial dispute resolution agreement under RCW 11.96A.220. 

(8) Costs of mediation. Costs of the mediation, including 
reasonable compensation for the mediator's services, shall be 
borne equally by the parties. The details of those costs and 
fees, including the compensation of the mediator, must be set 
forth in a mediation agreement between the mediator and all 
parties to the matter. Each party shall bear its own costs and 
expenses, including legal fees and witness expenses, in con- 
nection with the mediation proceeding: (a) Except as may 
occur otherwise as provided in RCW 11.96A.320, or (b) 
unless the matter is not resolved by mediation and the arbitra- 
tor or court finally resolving the matter directs otherwise. 
[2001 c 14 § 4; 1999 c 42 § 505.] 


11.96A.310 Arbitration procedure. (1) When arbitra- 
tion available. Arbitration under RCW 11.96A.260 through 
11.96A.320 is available only if: 

(a) A party has first petitioned for mediation under RCW 
11.96A.300 and such mediation has been concluded; 

(b) The court has determined that mediation under RCW 
11.96A.300 is not required and has not ordered that the mat- 
ter be disposed of in some other manner; 

(c) All of the parties or the parties' virtual representatives 
have agreed not to use the mediation procedures of RCW 
11.96A.300; or 

(d) The court has ordered that the matter must be submit- 
ted to arbitration. 

(2) Commencement of arbitration. Arbitration must be 
commenced as follows: 

(a) If the matter is not settled through mediation under 
RCW 11.96A.300, or the court orders that mediation is not 
required, a party may commence arbitration by serving writ- 
ten notice of arbitration on all other parties or the parties! vir- 
tual representatives. The notice must be served no later than 
twenty days after the later of the conclusion of the mediation 
procedure, if any, or twenty days after entry of the order pro- 
viding that mediation is not required. If arbitration is ordered 
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by the court under RCW 11.96A.300(3), arbitration must pro- 
ceed in accordance with the order. 

(b) If the parties or the parties' virtual representatives 
agree that mediation does not apply and have not agreed to 
another procedure for resolving the matter, a party may com- 
mence arbitration without leave of the court by serving writ- 
ten notice of arbitration on all other parties or the parties! vir- 
tual representatives at any time before or at the initial judicial 
hearing on the matter. After the initial judicial hearing on the 
matter, the written notice required in subsection (1) of this 
section may only be served with leave of the court. 

Any notice required by this section must be in substan- 
tially the following form: 


NOTICE OF ARBITRATION UNDER RCW 
11.96A.310 


To: (Parties) 


Notice is hereby given that the following matter must be 
resolved by arbitration under RCW 11.96A.310: 


(State nature of matter) 


The matter must be resolved using the arbitration procedures 
of RCW 11.96A.310 unless a petition objecting to arbitration 
is filed with the superior court within twenty days of receipt 
of this notice. If a petition objecting to arbitration is not filed 
within the twenty-day period, RCW 11.96A.310 requires you 
to furnish to all other parties or the parties' virtual representa- 
tives a list of acceptable arbitrators within thirty days of your 
receipt of this notice. 


(Optional: Our list of acceptable arbitrators is as follows:) 


(Party or party's legal representative) 


(3) Objection to arbitration. A party may object to arbi- 
tration by filing a petition with the superior court and serving 
the petition on all parties or the parties' virtual representa- 
tives. The objection to arbitration may be filed at any time 
unless a written notice of arbitration has been served, in 
which case the objection to arbitration must be filed and 
served no later than twenty days after receipt of the written 
notice of arbitration. The hearing on the objection to arbitra- 
tion must be heard no later than twenty days after the filing of 
that petition. The party objecting to arbitration must give 
notice of the hearing to all parties at least ten days before the 
hearing and shall include a copy of the petition. At the hear- 
ing, the court shall order that arbitration proceed except for 
good cause shown. Such order shall not be subject to appeal 
or revision. If the court determines that the matter should not 
be subject to arbitration, the court shall dispose of the matter 
by: (a) Deciding the matter at that hearing, but only if the 
petition objecting to arbitration contains a request for such 
relief; or (b) directing other judicial proceedings. 

(4) Selection of arbitrator; qualifications of arbitrator. 

(a) Ifa petition objecting to arbitration is not filed as pro- 
vided in subsection (3) of this section, or if a court determines 
that arbitration must apply, each party shall, within thirty 
days of receipt of the initial notice or within twenty days after 
the court determination, whichever is later, furnish all other 
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parties or the parties' virtual representatives a list of accept- 
able arbitrators. If the parties cannot agree on an arbitrator 
within ten days after the list is required to be furnished, a 
party may petition the court to appoint an arbitrator. All par- 
ties may submit a list of qualified and acceptable arbitrators 
to the court no later than the date on which the hearing on the 
petition is to be held. At the hearing the court shall select a 
qualified arbitrator from lists of acceptable arbitrators pro- 
vided by the parties. 

(b) A qualified arbitrator must be an attorney licensed to 
practice before the courts of this state having at least five 
years of experience in trust or estate matters or five years of 
experience in litigation or other formal dispute resolution 
involving trusts or estates, or an individual, who may be an 
attorney, with special skill or training with respect to the mat- 
ter. The arbitrator may be the same person selected and used 
as a mediator under the mediation procedures of RCW 
11.96A.300. 

(5) Arbitration rules. Arbitration must be under chapter 
7.06 RCW, mandatory arbitration of civil actions, as follows: 

(a) Chapter 7.06 RCW, the superior court mandatory 
arbitration rules adopted by the supreme court, and any local 
tules for mandatory arbitration adopted by the superior court 
apply to this title. If the superior court has not adopted chap- 
ter 7.06 RCW, then the local rules for mandatory arbitration 
applicable in King county apply, except all the duties of the 
director of arbitration must be performed by the presiding 
judge of the superior court. 

(b) If a party has already filed a petition with the court 
with respect to the matter that will be the subject of the arbi- 
tration proceedings, then all other parties to the arbitration 
proceedings who have not yet filed a reply thereto must file a 
reply with the arbitrator within ten days of the date on which 
the arbitrator is selected or appointed. 

(c) The arbitration provisions of this subsection apply to 
all matters in dispute. The dollar limits and restrictions to 
monetary damages of RCW 7.06.020 do not apply to arbitra- 
tions under this subsection. To the extent any provision in 
this title is inconsistent with chapter 7.06 RCW or the rules 
referenced in (a) of this subsection, the provisions of this title 
control. 

(d) The compensation of the arbitrator must be set by 
written agreement between the parties and the arbitrator. The 
arbitrator must be compensated at the arbitrator's stated rate 
of compensation for acting as an arbitrator of disputes in 
trusts, estates, and nonprobate matters unless the parties or 
the parties' virtual representatives agree otherwise. 

(e) Unless directed otherwise by the arbitrator in accord 
with subsection (6) of this section or RCW 11.96A.320, or 
unless the matter is not resolved by arbitration and the court 
finally resolving the matter directs otherwise: 

(i) Costs of the arbitration, including compensation for 
the arbitrator's services, must be borne equally by the parties 
participating in the arbitration, with the details of those costs 
and fees to be set forth in an arbitration agreement between 
the arbitrator and all parties to the matter; and 

(ii) A party shall bear its own costs and expenses, includ- 
ing legal fees and witness expenses, in connection with the 
arbitration proceeding. 

(f) The arbitrator and the parties shall execute a written 
agreement setting forth the terms of the arbitration and the 
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process to be followed. This agreement must also contain the 
fee agreement provided in (d) of this subsection. A dispute as 
to this agreement must be resolved by the director of arbitra- 
tion. 

(g) The rules of evidence and discovery applicable to 
civil causes of action before the superior court as defined in 
RCW 11.96A.290 apply, unless the parties have agreed oth- 
erwise or the arbitrator rules otherwise. 

(6) Costs of arbitration. The arbitrator may order costs, 
including reasonable attorneys' fees and expert witness fees, 
to be paid by any party to the proceedings as justice may 
require. 

(7) Decision of arbitrator. The arbitrator shall issue a 
final decision in writing within thirty days of the conclusion 
of the final arbitration hearing. Promptly after the issuance of 
the decision, the arbitrator shall serve each of the parties to 
the proceedings with a copy of the written arbitration deci- 
sion. Proof of service shall be filed with the court. Service 
shall be made in conformity with CR 5(b) of the rules for 
superior court. 

(8) Arbitration decision may be filed with the court. The 
arbitrator or any party to the arbitration may file the arbitra- 
tor's decision with the clerk of the superior court at any time 
after its issuance. Notice of such filing shall be promptly 
given to each party to the arbitration proceedings. 

(9) Appeal. (a) The final decision of the arbitrator may 
be appealed by filing a notice of appeal with the superior 
court requesting a trial de novo on all issues of law and fact. 
The notice of appeal must be filed within thirty days after the 
date on which the decision was served on the party filing the 
notice of appeal. A trial de novo shall then be held, including 
a right to jury, if demanded. 

(b) If an appeal is not filed within the time provided in 
(a) of this subsection, the arbitration decision is conclusive 
and binding on all parties. If the arbitrator's decision has been 
filed with the clerk of the superior court, a judgment shall be 
entered and may be presented to the court by any party on ten 
days' prior notice. The judgment when entered shall have the 
same force and effect as judgments in civil actions. 

(10) Costs on appeal of arbitration decision. The prevail- 
ing party in any such de novo superior court decision after an 
arbitration result must be awarded costs, including expert 
witness fees and attorneys' fees, in connection with the judi- 
cial resolution of the matter. Such costs shall be charged 
against the nonprevailing parties in such amount and in such 
manner as the court determines to be equitable. The provi- 
sions of this subsection take precedence over the provisions 
of RCW 11.96A.150 or any other similar provision. [2001 c 
14 § 5; 1999 c 42 § 506.] 


11.96A.320 Petition for order compelling compli- 
ance. Ifa party does not comply with any procedure of RCW 
11.96A.260 through 11.96A.310, the other party or parties 
may petition the superior court for an order compelling com- 
pliance. A party obtaining an order compelling compliance is 
entitled to reimbursement of costs and attorneys’ fees 
incurred in connection with: The petition and any other 
actions taken after the issuance of the order to compel com- 
pliance with the order, unless the court at the hearing on the 
petition determines otherwise for good cause shown. Reim- 
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bursement must be from the party or parties whose failure to 
comply was the basis for the petition. [1999 c 42 § 507.] 


11.96A.900 Short title. This chapter may be known 
and cited as the trust and estate dispute resolution act or 
"TEDRA." [1999 c 42 § 101.] 


11.96A.902 Effective date—1999 c 42. This act takes 
effect January 1, 2000. [1999 c 42 § 703.] 


Chapter 11.97 RCW 
EFFECT OF TRUST INSTRUMENT 
Sections 
11.97.010 Power of trustor—Trust provisions control. 
11.97.020 Trust term interpretation and property disposition—Rules of 
construction. 
11.97.900 Application of chapter. 


11.97.010 Power of trustor—Trust provisions con- 
trol. The trustor of a trust may by the provisions of the trust 
relieve the trustee from any or all of the duties, restrictions, 
and liabilities which would otherwise be imposed by chapters 
11.95, 11.98, 11.100, and 11.104A RCW and RCW 
11.106.020, or may alter or deny any or all of the privileges 
and powers conferred by those provisions; or may add duties, 
restrictions, liabilities, privileges, or powers to those imposed 
or granted by those provisions. If any specific provision of 
those chapters is in conflict with the provisions of a trust, the 
provisions of the trust control whether or not specific refer- 
ence is made in the trust to any of those chapters, except as 
provided in RCW 6.32.250, 11.96A.190, 19.36.020, 
11.98.002, 11.98.200 through 11.98.240, 11.98.072(1), 
11.95.100 through 11.95.150, and chapter 11.103 RCW. In 
no event may a trustee be relieved of the duty to act in good 
faith and with honest judgment. Notwithstanding the breadth 
of discretion granted to a trustee in the terms of the trust, 
including the use of such terms as "absolute," "sole," or 
"uncontrolled," the trustee must exercise a discretionary 
power in good faith and in accordance with the terms and 
purposes of the trust and the interests of the beneficiaries. 
[2013 c 272 § 7; 2011 c 327 § 12; 2003 c 254 § 4; 1993 c 339 
§ 1; 1985 c 30 § 38. Prior: 1984 c 149 § 64; 1959 c 124 § 2. 
Formerly RCW 30.99.020.] 

Application—2013 c 272: See note following RCW 11.98.002. 


Application—Effective date—2011 c 327: See notes following RCW 
11.103.020. 


Short title—Application—Purpose—Severability—1985 c 30:See 
RCW 11.02.900 through 11.02.903. 


Additional notes found at www.leg.wa.gov 


11.97.020 Trust term interpretation and property 
disposition—Rules of construction. The rules of construc- 
tion that apply in this state to the interpretation of a will and 
disposition of property by will also apply as appropriate to 
the interpretation of the terms of a trust and the disposition of 
the trust property. [2011 c 327 § 13.] 


Application—Effective date—2011 c 327: See notes following RCW 
11.103.020. 


11.97.900 Application of chapter. This chapter applies 
to the provisions of chapters 11.95, 11.98, 11.100, and 
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11.104A RCW and to RCW 11.106.020. [2003 c 254 § 5; 
1985 c 30 § 39. Prior: 1984 c 149 § 65.] 


Short tithe—Application—Purpose—Severability—1985 c 30: See 
RCW 11.02.900 through 11.02.903. 


Additional notes found at www.leg.wa.gov 


Chapter 11.98 RCW 
TRUSTS 

Sections 

11.98.002 Definitions. 

11.98.005 Trust situs and governing law. 

11.98.008 Trust creation—Methods. 

11.98.009 Application of chapter. 

11.98.011 Trust creation—Requirements. 

11.98.012 Trust creation—Other jurisdictions. 

11.98.013 Trust creation—Allowable purposes. 

11.98.014 Trust creation—Oral trusts. 

11.98.015 Noncharitable trusts without ascertainable beneficiaries. 

11.98.016 Exercise of powers by co-trustees. 

11.98.017 Trusteeship—Accepting and declining—Powers without 
acceptance. 

11.98.019 Relinquishment of powers by trustee. 

11.98.029 Resignation of trustee. 

11.98.039  Nonjudicial change of trustee—Judicial appointment or 
change of trustee—Liability and duties of successor fidu- 
ciary. 

11.98.041 Change of trustee—Discharge of outgoing trustee, when. 

11.98.045 Criteria for transfer of trust assets or administration. 

11.98.051 | Nonjudicial transfer of trust assets or administration— 
Notice—Consent required. 

11.98.055 Judicial transfer of situs of trusts. 

11.98.060 Power of successor trustee. 

11.98.065 Change in form of corporate trustee. 

11.98.070 Power of trustee. 

11.98.071 Trustee's delegation of duties. 

11.98.072 Trustee—Notification requirements. 

11.98.075 Certification of trust. 

11.98.078 Trustee duty of loyalty. 

11.98.080 Consolidation of trusts. 

11.98.085 | Trustee—Breach of trust—Damages. 

11.98.100  Nonliability for action or inaction based on lack of knowledge 


of events. 


11.98.105  Nonliability of third persons without knowledge of breach. 

11.98.107 Trustee exculpation. 

11.98.108  Nonliability of trustee—Beneficiary's consent, release, or rati- 
fication. 

11.98.110 Contract and tort liability. 

11.98.130 Rule against perpetuities. 

11.98.140 Distribution and vesting of assets. 

11.98.145 Distribution upon termination. 

11.98.150 Distribution of assets after one hundred fifty year period. 

11.98.160 Effective date of irrevocable inter vivos trust—Effective date 
of revocable inter vivos or testamentary trust. 

11.98.170 Designation of trustee as beneficiary of life insurance policy or 
retirement plan—Determination of proper recipient of pro- 
ceeds—Definitions—Beneficiary designations executed 
before January 1, 1985, not invalidated. 

11.98.200 Beneficiary trustee—Limitations on power. 

11.98.210 Beneficiary trustee—Disregard of provision conferring abso- 
lute or similar power—Power of removal. 

11.98.220 Beneficiary trustee—Inferences of law—Judicial review. 

11.98.230 Beneficiary trustee—Income under marital deduction—Spou- 
sal power of appointment. 

11.98.240 Beneficiary trustee—Applicability—Exceptions—Election of 
exception—Cause of action. 

11.98.900 Application of RCW 11.98.130 through 11.98.160. 

11.98.920 Short title. 

11.98.930  Construction—Chapter applicable to state registered domestic 


partnerships—2009 c 521. 
Assignment for the benefit of creditors: Chapter 7.08 RCW. 
Assignments to trustees, priority of wages: RCW 49.56.010. 
Banks and trust companies: Title 30A RCW. 


Cemeteries 
endowment and nonendowment care: Chapter 68.40 RCW. 
endowment care fund: Chapter 68.44 RCW. 
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Conveyances and encumbrances of realty when held in trust: RCW 
64.04.010. 


Corporate 
powers of trust companies, bond liability, securities, etc.: RCW 
30A.08.150 through 30A.08.170. 
seals, effect of absence from instrument: RCW 64.04.105. 


Corporations 
articles to state if trust company: RCW 30A.08.020. 
sole, property held in trust: RCW 24.12.030. 


Costs against trustees, civil actions: RCW 4.84.150. 

Employee benefit plans, trusts, duration, etc.: Chapter 49.64 RCW. 
Employees' benefit deductions from wages are trust funds: RCW 49.52.010. 
Execution against property in trustee's hands: RCW 6.17.110. 

Fiduciary bonds: RCW 48.28.020. 

Gifts for benefit of trust: RCW 11.12.250. 

Guardianship: Chapters 11.88, 11.92, 73.36 RCW. 


Insurance 
deposits held in trust: RCW 48.16.020, 48.16.070. 
trustee group life insurance: RCW 48.24.070. 


Investment of trust funds: Chapter 11.100 RCW, RCW 30A.24.080. 


Investment of trust funds in certain federally secured obligations: RCW 
39.60.010. 


Loan agencies: Title 31 RCW. 


Loans to officers of trust corporation from trust funds prohibited: RCW 
30A.12.120. 


Mandamus: Chapter 7.16 RCW. 


Married persons and domestic partners, property rights and liabilities: 
Chapter 26.16 RCW. 


Massachusetts trusts: Chapter 23.90 RCW. 
Mortgages and trust receipts: Title 61 RCW. 
Partnerships: Title 25 RCW. 

Personal property: Title 63 RCW. 


Pleadings, setoff against beneficiary or trustee of trust estate: RCW 
4.32.120, 4.32.140. 


Powers of appointment, powers in trust: Chapter 11.95 RCW. 
Private seals abolished: RCW 64.04.090. 

Proceedings to impeach: RCW 42.04.040. 

Prohibition: Chapter 7.16 RCW. 


Property taxes 
exemptions: Chapter 84.36 RCW. 
generally: Title 84 RCW. 


Prudent person rule: Chapter 11.100 RCW. 
Recording, county auditor's duties: Chapter 65.04 RCW. 
Recording and publication: Title 65 RCW. 


Registration of land titles 
assurance fund not liable for breach by trustee: RCW 65.12.700. 
encumbrances by trust deeds: RCW 65.12.420 through 65.12.450. 
fee for transfer in trust: RCW 65.12.790. 
transfers between trustees: RCW 65.12.490. 
transfers in trust: RCW 65.12.480. 
trustee may register land: RCW 65.12.500. 
trustees and receivers: RCW 65.12.600. 


Resulting state bank, provisions when not exercising trust powers: RCW 
30A.49.100. 


Retail sales tax, "buyer" includes trust, business trust, etc.: RCW 82.08.010. 


Savings banks 
limitation on deposits: RCW 32.12.010. 
not to locate in same room with trust company: RCW 32.04.030. 


State depositaries: Chapter 43.85 RCW. 
Statute of frauds: Chapter 19.36 RCW. 
Trust business to be kept separate: RCW 30A.04.240. 
Trust companies 
capital requirements: RCW 30A.08.010. 
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limitation to act as executor or administrator: RCW 11.36.010. 


Trust company 
as legal representative, advertising: RCW 30A.04.260, 30A.12.130. 
defined: RCW 30A.04.010. 


Trust provisions may relieve trustee from duty, restriction, or liability 
imposed by statute: RCW 11.97.010. 


Trustees' accounting act: Chapter 11.106 RCW. 
Trusts and monopolies: State Constitution Art. 12 § 22. 
Unclaimed property in hands of city police: Chapter 63.32 RCW. 
Uniform 
common trust fund act: Chapter 11.102 RCW. 
transfers to minors act: Chapter 11.114 RCW. 
unclaimed property act: Chapter 63.29 RCW. 
Use tax, "purchaser" includes trust, business trust, etc.: RCW 82.12.010. 
Washington savings association act: Title 33 RCW. 
Washington savings bank act: Title 32 RCW. 
Wills, generally: Chapter 11.12 RCW. 
Witnesses, competency in actions involving fiduciaries: RCW 5.60.030. 


11.98.002 Definitions. The definitions in this section 
apply throughout this chapter, and throughout this title where 
specifically referenced, unless the context clearly requires 
otherwise. 

(1) "Permissible distributee" means a trust beneficiary 
who is currently eligible to receive distributions of trust 
income or principal, whether the distribution is mandatory or 
discretionary. 

(2) "Qualified beneficiary" means a trust beneficiary 
who, on the date that such beneficiary's qualification is deter- 
mined: 

(a) Is a permissible distributee; 

(b) Would be a permissible distributee if the interests of 
the distributees described in (a) of this subsection terminated 
on that date; or 

(c) Would be a permissible distributee if the trust termi- 
nated on that date. [2013 c 272 § 8.] 


Application—2013 c 272: "Except as otherwise provided in this act: 

(1) This act applies to all trusts created before, on, or after January 1, 
2013; 

(2) This act applies to all judicial proceedings concerning trusts com- 
menced on or after January 1, 2013; 

(3) An action taken before January 1, 2013, is not affected by this act; 
and 

(4) If a right is acquired, extinguished, or barred upon the expiration of 
a prescribed period that has commenced to run under any other statute before 
January 1, 2013, that statute continues to apply to the right even if it has been 
repealed or superseded." [2013 c 272 § 28.] 


11.98.005 Trust situs and governing law. (1) If provi- 
sions of a trust instrument designate Washington as the situs 
of the trust or designate Washington law to govern the trust or 
any of its terms, then the situs of the trust is Washington pro- 
vided that one of the following conditions is met: 

(a) A trustee has a place of business in or a trustee is a 
resident of Washington; or 

(b) More than an insignificant part of the trust adminis- 
tration occurs in Washington; or 

(c) The trustor resides in Washington at the time situs is 
being established, or resided in Washington at the time the 
trust became irrevocable; or 

(d) One or more of the qualified beneficiaries resides in 
Washington; or 
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(e) An interest in real property located in Washington is 
an asset of the trust. 

(2)(a) Unless the trust instrument designates a state other 
than Washington as the situs of the trust and does not 
expressly authorize transfer of situs, the trustee may register 
the trust as a Washington trust if any of the factors in subsec- 
tion (1)(a) through (e) of this section are present. The trustee 
must register the trust by filing with the clerk of the court in 
any county where venue lies for the trust under RCW 
11.96A.050, a statement including the following information: 

(i) The name and address of the trustee; 

(ii) The date of the trust, name of the trustor, and name of 
the trust, if any; 

(iii) The factor or factors listed in subsection (1)(a) 
through (e) of this section that are present for the trust and 
which qualify the trust for registration. 

(b) Within five days of filing the registration with the 
court, the trustee must mail a copy of the registration to each 
qualified beneficiary who has not waived notice of the regis- 
tration, in writing, filed in the cause, together with a notice 
that must be in substantially the same form as set forth in this 
section. Persons receiving such notice have thirty days from 
the date of filing the registration to file a petition in the court 
objecting to such registration and requesting the court to 
issue an order that Washington is not the proper situs of the 
trust, and to serve a copy of such petition upon the trustee or 
the trustee's lawyer. If a petition objecting to the registration 
is filed within thirty days of the date of filing the registration, 
the trustee must request the court to fix a time and place for 
the hearing of the petition and notify by mail, personal ser- 
vice or electronic transmission, if a valid consent to elec- 
tronic transmission is in effect under the terms of RCW 
11.96A.110, all qualified beneficiaries of the time and place 
of the hearing, not less than ten days before the hearing on the 
petition. 

(c) Unless a person receiving notice of the registration 
files a petition with the court objecting to the registration 
within thirty days of the date of filing the registration, the reg- 
istration will be deemed the equivalent of an order entered by 
the court declaring that the situs of the trust is Washington. 
After expiration of the thirty-day period following filing of 
the registration, the trustee may obtain a certificate of regis- 
tration signed by the clerk, and issued under the seal of the 
court, which may be in the form specified in (d) of this sub- 
section. 

(d) Notice of registration and certificates of registration 
may be in the following form: 

(i) Notice form: 


NOTICE OF FILING OF REGISTRATION OF [NAME 
AND DATE OF TRUST] AS A WASHINGTON TRUST 

NOTICE IS GIVEN that the attached Registration of 
Trust was filed by the undersigned in the above-entitled court 
on the....dayof...... , 20. . .; unless you file a petition in 
the above-entitled court objecting to such registration and 
requesting the court to issue an order that Washington is not 
the proper situs of the trust, and serve a copy thereof upon the 
trustee or the trustee's lawyer, within thirty days after the date 
of the filing, the registration will be deemed the equivalent of 
an order entered by the court declaring that the situs of the 
trust is Washington. 
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If you file and serve a petition within the period speci- 
fied, the undersigned will request the court to fix a time and 
place for the hearing of your petition, and you will be notified 
of the time and place thereof, by mail, or personal service, not 
less than ten days before the hearing on the petition. 

(ii) Certificate of Registration: 


State of Washington, County of...... 
In the superior court of the county of...... 

Whereas, the attached Registration of Trust was filed 
with this court on... ., the attached Notice of Filing Regis- 
tration of Trust and Affidavit of Mailing Notice of Filing 
Registration of Trust were filed with this court on... ., and 
no objections to such Registration have been filed with this 
court, the trust known as ...., under trust agreement dated 
...., between ....as Trustor and... .as Trustee, is hereby 
registered as a Washington trust. 

Witness my hand and the seal of said court this . . . day 


(3) If the instrument establishing a trust does not desig- 
nate any jurisdiction as the situs or designate any jurisdic- 
tion's governing law to apply to the trust, and the trustee of 
the trust has not registered the trust as allowed in subsection 
(2) of this section, the situs of the trust is Washington if situs 
has not previously been established by any court proceeding 
and the additional conditions specified in this subsection (3) 
are met. 

(a) For a testamentary trust, the situs of the trust is Wash- 
ington if: 

(i) The will was admitted to probate in Washington; or 

(ii) The will has not been admitted to probate in Wash- 
ington, but any trustee of the trust resides or has a place of 
business in Washington, any qualified beneficiary resides in 
Washington, or any real property that is an asset of the trust is 
located in Washington. 

(b) For an inter vivos trust, the situs of the trust is Wash- 
ington if: 

(i) The trustor is living and Washington is the trustor's 
domicile or any of the trustees reside in or have a place of 
business in Washington; or 

(ii) The trustor is deceased; and: 

(A) The trustor's will was admitted to probate in Wash- 
ington; or 

(B) The trustor's will was not admitted to probate in 
Washington, but any qualified beneficiary resides in Wash- 
ington, any trustee resides or has a place of business in Wash- 
ington, or any real property that is an asset of the trust is 
located in Washington. 

(c) If the situs of the trust is not determined under (a) or 
(b) of this subsection, the determination regarding the situs of 
the trust is a matter for purposes of RCW 11.96A.030. 
Whether Washington is the situs must be determined by a 
court in a judicial proceeding conducted under RCW 
11.96A.080 if: 

(i) A trustee has a place of business in or a trustee is a 
resident of Washington; or 

(ii) More than an insignificant part of the trust adminis- 
tration occurs in Washington; or 

(iii) One or more of the qualified beneficiaries resides in 
Washington; or 
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(iv) An interest in real property located in Washington is 
an asset of the trust. 

(d) Determination of situs under (c) of this subsection (3) 
cannot be made by nonjudicial agreement under RCW 
11.96A.220. [2013 c 272 § 9; 2011 c 327 § 22.] 

Application—2013 c 272: See note following RCW 11.98.002. 


Application—Effective date—2011 c 327: See notes following RCW 
11.103.020. 


11.98.008 Trust creation—Methods. A trust may be 
created by: 

(1) Transfer of property to another person as trustee 
during the trustor's lifetime or by will or other disposition tak- 
ing effect upon the trustor's death; 

(2) Declaration by the owner of property that the owner 
holds identifiable property as trustee; or 

(3) Exercise of a power of appointment in favor of a 
trustee. [2011 c 327 § 15.] 


Application—Effective date—2011 c 327: See notes following RCW 
11.103.020. 


11.98.009 Application of chapter. Except as provided 
in this section, this chapter applies to express trusts executed 
by the trustor after June 10, 1959, and does not apply to 
resulting trusts, constructive trusts, business trusts where cer- 
tificates of beneficial interest are issued to the beneficiary, 
investment trusts, voting trusts, trusts in the nature of mort- 
gages or pledges, liquidation trusts, or trusts for the sole pur- 
pose of paying dividends, interest, interest coupons, salaries, 
wages, pensions or profits, trusts created in deposits in any 
financial institution pursuant to *chapter 30.22 RCW, unless 
any such trust which is created in writing incorporates this 
chapter in whole or in part. [2011 c 327 § 14; 1985 c 30 § 40. 
Prior: 1984 c 149 § 67; 1983 c 3 § 49; 1959 c 124 § 1. For- 
merly RCW 30.99.010.] 

*Reviser's note: Chapter 30.22 RCW was recodified as chapter 30A.22 
RCW pursuant to 2014 c 37 § 4, effective January 5, 2015. 


Application—Effective date—2011 c 327: See notes following RCW 
11.103.020. 


Short tithe—Application—Purpose—Severability—1985 c 30: See 
RCW 11.02.900 through 11.02.903. 


Additional notes found at www.leg.wa.gov 


11.98.011 Trust creation—Requirements. (1) A trust 
is created only if: 

(a) The trustor has capacity to create a trust; 

(b) The trustor indicates an intention to create the trust; 

(c) The trust has a definite beneficiary or is: 

(i) A charitable trust; 

(ii) A trust for the care of an animal, as provided in chap- 
ter 11.118 RCW; or 

(iii) A trust for a noncharitable purpose, as provided in 
RCW 11.98.015; 

(d) The trustee has duties to perform; and 

(e) The same person is not the sole trustee and sole ben- 
eficiary. 

(2) A beneficiary is definite if the beneficiary can be 
ascertained now or in the future, subject to any applicable 
tule against perpetuities. 

(3) A power in a trustee to select a beneficiary from an 
indefinite class is valid, except to the extent that the trustee 
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may distribute trust property to himself or herself. If the 
power is not exercised within a reasonable time, the power 
fails and the property subject to the power passes to the per- 
sons who would have taken the property had the power not 
been conferred. [2011 c 327 § 16.] 


Application—Effective date—2011 c 327: See notes following RCW 
11.103.020. 


11.98.012 Trust creation—Other jurisdictions. A 
trust not created by will is validly created if its creation com- 
plies with the law of the jurisdiction in which the trust instru- 
ment was executed, or the law of the jurisdiction in which, at 
the time of creation or in the case of a revocable trust, at the 
time the trust became irrevocable: 

(1) The trustor was domiciled, had a residence, or was a 
national; 

(2) The trustee was domiciled or had a place of business; 
or 

(3) Any trust property was located. [2011 c 327 § 17.] 


Application—Effective date—2011 c 327: See notes following RCW 
11.103.020. 


11.98.013 Trust creation—Allowable purposes. A 
trust may be created only to the extent its purposes are lawful, 
not contrary to public policy, and possible to achieve. [2011 
c 327 § 18.] 


Application—Effective date—2011 c 327: See notes following RCW 
11.103.020. 


11.98.014 Trust creation—Oral trusts. Except as 
required by a statute other than this title, a trust need not be 
evidenced by a trust instrument, but the creation of an oral 
trust and its terms may be established only by clear, cogent, 
and convincing evidence. [2011 c 327 § 19.] 


Application—Effective date—2011 c 327: See notes following RCW 
11.103.020. 


11.98.015 Noncharitable trusts without ascertainable 
beneficiaries. Except as otherwise provided in chapter 
11.118 RCW or by another statute, the following rules apply: 

(1) A trust may be created for a noncharitable purpose 
without a definite or definitely ascertainable beneficiary or 
for a noncharitable but otherwise valid purpose to be selected 
by the trustee. The trust may not be enforced for longer than 
the time period specified in RCW 11.98.130 as the period 
during which a trust cannot be deemed to violate the rule 
against perpetuities; 

(2) A trust authorized by this section may be enforced by 
a person appointed in the terms of the trust or, if no person is 
so appointed, by a person appointed by the court. Such person 
is considered to be a permissible distributee of the trust; and 

(3) Property of a trust authorized by this section may be 
applied only to its intended use, except to the extent the court 
determines that the value of the trust property exceeds the 
amount required for the intended use. Except as otherwise 
provided in the terms of the trust, property not required for 
the intended use must be distributed to the trustor, if then liv- 
ing, otherwise to the trustor's successors in interest. Succes- 
sors in interest include the beneficiaries under the trustor's 
will, if the trustor has a will, or, in the absence of an effective 
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will provision, the trustor's heirs. [2013 c 272 § 22; 2011 c 
327 § 20.] 
Application—2013 c 272: See note following RCW 11.98.002. 


Application—Effective date—2011 c 327: See notes following RCW 
11.103.020. 


11.98.016 Exercise of powers by co-trustees. (1) Any 
power vested in three or more trustees jointly may be exer- 
cised by a majority of such trustees; but no trustee who has 
not joined in exercising a power is liable to the beneficiaries 
or to others for the consequences of such exercise; nor is a 
dissenting trustee liable for the consequences of an act in 
which that trustee joins at the direction of the majority of the 
trustees, if that trustee expressed his or her dissent in writing 
to each of the co-trustees at or before the time of such joinder. 

(2) Where two or more trustees are appointed to execute 
a trust and one or more of them for any reason does not accept 
the appointment or having accepted ceases to be a trustee, the 
survivor or survivors shall execute the trust and shall succeed 
to all the powers, duties and discretionary authority given to 
the trustees jointly. 

(3) An individual trustee, with a co-trustee's consent, 
may, by a signed, written instrument, delegate any power, 
duty, or authority as trustee to that co-trustee. This delegation 
is effective upon delivery of the instrument to that co-trustee 
and may be revoked at any time by delivery of a similar 
signed, written instrument to that co-trustee. However, if a 
power, duty, or authority is expressly conferred upon only 
one trustee, it shall not be delegated to a co-trustee. If that 
power, duty, or authority is expressly excluded from exercise 
by a trustee, it shall not be delegated to the excluded trustee. 

(4) If one trustee gives written notice to all other co- 
trustees of an action that the trustee proposes be taken, then 
the failure of any co-trustee to deliver a written objection to 
the proposal to the trustee, at the trustee's then address of 
record and within fifteen days from the date the co-trustee 
actually receives the notice, constitutes formal approval by 
the co-trustee, unless the co-trustee had previously given 
written notice that was unrevoked at the time of the trustee's 
notice, to that trustee that this fifteen-day notice provision is 
inoperative. 

(5) As to any effective delegation made under subsection 
(3) of this section, a co-trustee has no liability for failure to 
participate in the administration of the trust. 

Nothing in this section, however, otherwise excuses a 
co-trustee from liability for failure to participate in the 
administration of the trust and nothing in this section, includ- 
ing subsection (3) of this section, excuses a co-trustee from 
liability for the failure to attempt to prevent a breach of trust. 
[1985 c 30 § 41. Prior: 1984 c 149 § 68; 1959 c 124 § 3. For- 
merly RCW 30.99.030.] 

Short tithe—Application—Purpose—Severability—1985 c 30: See 
RCW 11.02.900 through 11.02.903. 


Additional notes found at www.leg.wa.gov 


11.98.017 Trusteeship—Accepting and declining— 
Powers without acceptance. (1) Except as otherwise pro- 
vided in subsection (3) of this section, a person designated as 
trustee accepts the trusteeship: 

(a) By substantially complying with a method of accep- 
tance provided in the terms of the trust; or 
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(b) If the terms of the trust do not provide a method of 
acceptance or the method provided in the terms is not 
expressly made exclusive, by accepting delivery of the trust 
property, exercising powers or performing duties as trustee, 
or otherwise indicating acceptance of the trusteeship. 

(2) A person designated as trustee who has not yet 
accepted the trusteeship may decline the trusteeship by deliv- 
ering a written declination of the trusteeship to the trustor or, 
if the trustor is deceased or is incapacitated, to a successor 
trustee, if any, and if none, to a qualified beneficiary. 

(3) A person designated as trustee, without accepting the 
trusteeship, may: 

(a) Act to preserve the trust property if, within a reason- 
able time after acting, the person sends a written declination 
of the trusteeship to the trustor or, if the trustor is dead or is 
incapacitated, to a successor trustee, if any, and if none, to a 
qualified beneficiary; and 

(b) Inspect or investigate trust property to determine 
potential liability under environmental or other law or for any 
other purpose. [2013 c 272 § 10.] 


Application—2013 c 272: See note following RCW 11.98.002. 


11.98.019 Relinquishment of powers by trustee. Any 
trustee may, by written instrument delivered to any then act- 
ing co-trustee and to the permissible distributees of the trust, 
relinquish to any extent and upon any terms any or all of the 
trustee's powers, rights, authorities, or discretions that are or 
may be tax sensitive in that they cause or may cause adverse 
tax consequences to the trustee or the trust. Any trustee not 
relinquishing such a power, right, authority, or discretion and 
upon whom it is conferred continues to have full power to 
exercise it. [2013 c 272 § 11; 1985 c 30 § 42. Prior: 1984 c 
149 § 69.] 

Application—2013 c 272: See note following RCW 11.98.002. 


Short tithe—Application—Purpose—Severability—1985 c 30: See 
RCW 11.02.900 through 11.02.903. 


Additional notes found at www.leg.wa.gov 


11.98.029 Resignation of trustee. Any trustee may 
resign, without judicial proceedings, by a writing signed by 
the trustee and filed with the trust records, to be effective 
upon the trustee's discharge as provided in RCW 11.98.041. 
[1989 c 10 § 3. Prior: 1985 c 30 § 43; prior: 1959 c 124 § 4. 
Formerly RCW 30.99.040.] 

Intent—1989 c 10 § 3: "It is the intent of the legislature that RCW 
11.98.029 be restored to full force and effect." [1989 c 10 § 2.] 


Short tithe—Application—Purpose—Severability—1985 c 30: See 
RCW 11.02.900 through 11.02.903. 


11.98.039 Nonjudicial change of trustee—Judicial 
appointment or change of trustee—Liability and duties of 
successor fiduciary. (1) Where a vacancy occurs in the 
office of the trustee and there is a successor trustee who is 
willing to serve as trustee and (a) is named in the governing 
instrument as successor trustee or (b) has been selected to 
serve as successor trustee under the procedure established in 
the governing instrument for the selection of a successor 
trustee, the outgoing trustee, or any other interested party, 
must give notice of such vacancy, whether arising because of 
the trustee's resignation or because of any other reason, and 
of the successor trustee's agreement to serve as trustee, to 
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each permissible distributee. The successor trustee named in 
the governing instrument or selected pursuant to the proce- 
dure therefor established in the governing instrument is enti- 
tled to act as trustee except for good cause or disqualification. 
The successor trustee is deemed to have accepted the trustee- 
ship as of the effective date of the discharge of the predeces- 
sor trustee as provided in RCW 11.98.041. 

(2) Where a vacancy exists or occurs in the office of the 
trustee and there is no successor trustee who is named in the 
governing instrument or who has been selected to serve as 
successor trustee under the procedure established in the gov- 
erning instrument for the selection of a successor trustee, and 
who is willing to serve as trustee, then all parties with an 
interest in the trust may agree to a nonjudicial change of the 
trustee under RCW 11.96A.220. The successor trustee is 
deemed to have accepted the trusteeship as of the effective 
date of the discharge of the predecessor trustee as provided in 
RCW 11.98.041 or, in circumstances where there is no prede- 
cessor trustee, as of the effective date of the trustee's appoint- 
ment. 

(3) When there is a desire to name one or more cotrustees 
to serve with the existing trustee, then all parties with an 
interest in the trust may agree to the nonjudicial addition of 
one or more cotrustees under RCW 11.96A.220. The addi- 
tional cotrustee is deemed to have accepted the trusteeship as 
of the effective date of the cotrustee's appointment. 

(4) Unless subsection (1), (2), or (3) of this section 
applies, any beneficiary of a trust, the trustor, if alive, or the 
trustee may petition the superior court having jurisdiction for 
the appointment or change of a trustee or cotrustee under the 
procedures provided in RCW 11.96A.080 through 
11.96A.200: (a) Whenever the office of trustee becomes 
vacant; (b) upon filing of a petition of resignation by a 
trustee; or (c) for any other reasonable cause. 

(5) For purposes of this subsection, the term fiduciary 
includes both trustee and personal representative. 

(a) Except as otherwise provided in the governing instru- 
ment, a successor fiduciary, absent actual knowledge of a 
breach of fiduciary duty: (1) Is not liable for any act or omis- 
sion of a predecessor fiduciary and is not obligated to inquire 
into the validity or propriety of any such act or omission; (11) 
is authorized to accept as conclusively accurate any account- 
ing or statement of assets tendered to the successor fiduciary 
by a predecessor fiduciary; and (iii) is authorized to receipt 
only for assets actually delivered and has no duty to make 
further inquiry as to undisclosed assets of the trust or estate. 

(b) Nothing in this section relieves a successor fiduciary 
from liability for retaining improper investments, nor does 
this section in any way bar the successor fiduciary, trust ben- 
eficiaries, or other party in interest from bringing an action 
against a predecessor fiduciary arising out of the acts or omis- 
sions of the predecessor fiduciary, nor does it relieve the suc- 
cessor fiduciary of liability for its own acts or omissions 
except as specifically stated or authorized in this section. 

(6) A change of trustee to a foreign trustee does not 
change the situs of the trust. Transfer of situs of a trust to 
another jurisdiction requires compliance with RCW 
11.98.005 and RCW 11.98.045 through 11.98.055. [2013 c 
272 § 12; 2011 c 327 § 21; 2005 c 97 § 13; 1999 c 42 § 618; 
1985 c 30 § 44. Prior: 1984 c 149 § 72; 1959 c 124 § 5. For- 
merly RCW 30.99.050.] 
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Application—2013 c 272: See note following RCW 11.98.002. 


Application—Effective date—2011 c 327: See notes following RCW 
11.103.020. 


Short title—Application—Purpose—Severability—1985 c 30:See 
RCW 11.02.900 through 11.02.903. 


Additional notes found at www.leg.wa.gov 


11.98.041 Change of trustee—Discharge of outgoing 
trustee, when. Where a vacancy occurs in the office of 
trustee under the circumstances described in RCW 11.98.039 
(1) or (2), the outgoing trustee is discharged upon the agree- 
ment of all parties entitled to notice or upon the expiration of 
thirty days after notice is given of such vacancy as required 
by the applicable subsection of RCW 11.98.039, whichever 
occurs first, or if no notice is required under RCW 
11.98.039(1), upon the date the vacancy occurs, unless before 
the effective date of such discharge a petition is filed under 
RCW 11.98.039(4) regarding the appointment or change of a 
trustee of the trust. Where a petition is filed under RCW 
11.98.039(4) regarding the appointment or change of a 
trustee, the superior court having jurisdiction may discharge 
the trustee from the trust and may appoint a successor trustee 
upon such terms as the court may require. [2013 c 272 § 13; 
1985 c 30 § 141.] 

Application—2013 c 272: See note following RCW 11.98.002. 


Short title—Application—Purpose—Severability—1985 c 30:See 
RCW 11.02.900 through 11.02.903. 


11.98.045 Criteria for transfer of trust assets or 
administration. (1) Ifa trust is a Washington trust under 
RCW 11.98.005, a trustee may transfer the situs of the trust to 
a jurisdiction other than Washington if the trust instrument so 
provides or in accordance with RCW 11.98.051 or 11.98.055. 

(2) Transfer under this section is permitted only if: 

(a) The transfer would facilitate the economic and con- 
venient administration of the trust; 

(b) The transfer would not materially impair the interests 
of the qualified beneficiaries or others interested in the trust; 

(c) The transfer does not violate the terms of the trust; 

(d) The new trustee is qualified and able to administer 
the trust or such assets on the terms set forth in the trust; and 

(e) The trust meets at least one condition for situs listed 
in RCW 11.98.005(1) with respect to the new jurisdiction. 

(3) Acceptance of such transfer by a foreign corporate 
trustee or trust company under this section or RCW 
11.98.051 or 11.98.055 may not be construed to be doing a 
"trust business" as described in *RCW 30.08.150(9). [2013 c 
272 § 14; 2011 c 327 § 23; 1985 c 30 § 45. Prior: 1984 c 149 
§ 74.] 

*Reviser's note: RCW 30.08.150 was recodified as RCW 30A.08.150 


pursuant to 2014 c 37 § 4 and amended by 2014 c 37 § 167, deleting subsec- 
tion (9), effective January 5, 2015. 


Application—2013 c 272: See note following RCW 11.98.002. 


Application—Effective date—2011 c 327: See notes following RCW 
11.103.020. 


Short title—Application—Purpose—Severability—1985 c 30:See 
RCW 11.02.900 through 11.02.903. 


Additional notes found at www.leg.wa.gov 


11.98.051 Nonjudicial transfer of trust assets or 
administration—Notice—Consent required. (1) The 
trustee may transfer trust situs (a) in accordance with RCW 
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11.96A.220; or (b) by giving written notice to the attorney 
general in the case of a charitable trust subject to chapter 
11.110 RCW and to the qualified beneficiaries not less than 
sixty days before initiating the transfer. The notice must: 

(a) State the name and mailing address of the trustee; 

(b) Include a copy of the governing instrument of the 
trust; 

(c) Include a statement of assets and liabilities of the 
trust dated within ninety days of the notice; 

(d) State the name and mailing address of the trustee to 
whom the trust will be transferred together with evidence that 
the trustee has agreed to accept the trust in the manner pro- 
vided by law of the new situs. The notice must also contain a 
statement of the trustee's qualifications and the name of the 
court, if any, having jurisdiction of that trustee or in which a 
proceeding with respect to the administration of the trust may 
be heard; 

(e) State the facts supporting the requirements of RCW 
11.98.045(2); 

(f) Advise the recipients of the notice of the date, not less 
than sixty days after the giving of the notice, by which such 
recipients must notify the trustee of an objection to the pro- 
posed transfer; and 

(g) Include a form on which the recipient may object to 
the proposed transfer. 

(2) If the date upon which the right to object to the trans- 
fer expires without receipt by the trustee of any objection, the 
trustee may transfer the trust situs as provided in the notice. If 
the trust was registered under RCW 11.98.045(2), the trustee 
must file a notice of transfer of situs and termination of regis- 
tration with the court of the county where the trust was regis- 
tered. 

(3) The authority of a trustee under this section to trans- 
fer a trust's situs terminates if a recipient of the notice notifies 
the trustee of an objection to the proposed transfer on or 
before the date specified in the notice. 

(4) A change of trust situs does not authorize a change of 
trustee. Change of trustee of a trust requires compliance with 
RCW 11.98.039. [2013 c 272 § 15; 2011 c 327 § 24; 1999 c 
42 § 619; 1985 c 30 § 46. Prior: 1984 c 149 § 75.] 

Application—2013 c 272: See note following RCW 11.98.002. 


Application—Effective date—2011 c 327: See notes following RCW 
11.103.020. 


Short title—Application—Purpose—Severability—1985 c 30:See 
RCW 11.02.900 through 11.02.903. 


Additional notes found at www.leg.wa.gov 


11.98.055 Judicial transfer of situs of trusts. (1) Any 
trustee, beneficiary, or beneficiary representative may peti- 
tion the superior court of the county of the situs of the trust 
for a transfer of the situs of a trust in accordance with RCW 
11.96A.080 through 11.96A.200. 

(2) At the conclusion of the hearing, if the court finds the 
requirements of RCW 11.98.045(2) have been satisfied, it 
may direct the transfer of the situs of a trust on such terms and 
conditions as it deems appropriate. The court in its discretion 
may provide for payment from the trust of reasonable fees 
and expenses for any party to the proceeding. Delivery of 
trust assets in accordance with the court's order is a full dis- 
charge of the trustee's duties in relation to all transferred 
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(3) A change of trust situs does not authorize a change of 
trustee. Change of trustee of a trust requires compliance with 
RCW 11.98.039. [2011 c 327 § 25; 1999 c 42 § 620; 1985 c 
30 § 47. Prior: 1984 c 149 § 76.] 

Application—Effective date—2011 c 327: See notes following RCW 
11.103.020. 


Short title—Application—Purpose—Severability—1985 c 30: See 
RCW 11.02.900 through 11.02.903. 


Additional notes found at www.leg.wa.gov 


11.98.060 Power of successor trustee. A successor 
trustee of a trust shall succeed to all the powers, duties and 
discretionary authority of the original trustee. [1985 c 30 § 
48. Prior: 1959 c 124 § 6. Formerly RCW 30.99.060.] 


Short tithe—Application—Purpose—Severability—1985 c 30: See 
RCW 11.02.900 through 11.02.903. 


11.98.065 Change in form of corporate trustee. Any 
appointment of a specific bank, trust company, or corporation 
as trustee is conclusively presumed to authorize the appoint- 
ment or continued service of that entity's successor in interest 
in the event of a merger, acquisition, or reorganization, and 
no court proceeding is necessary to affirm the appointment or 
continuance of service. [1985 c 30 § 49. Prior: 1984 c 149 § 
78.] 


Short tithe—Application—Purpose—Severability—1985 c 30: See 
RCW 11.02.900 through 11.02.903. 


Additional notes found at www.leg.wa.gov 


11.98.070 Power of trustee. A trustee, or the trustees 
jointly, of a trust, in addition to the authority otherwise given 
by law, have discretionary power to acquire, invest, reinvest, 
exchange, sell, convey, control, divide, partition, and manage 
the trust property in accordance with the standards provided 
by law, and in so doing may: 

(1) Receive property from any source as additions to the 
trust or any fund of the trust to be held and administered 
under the provisions of the trust; 

(2) Sell on credit; 

(3) Grant, purchase or exercise options; 

(4) Sell or exercise subscriptions to stock or other corpo- 
rate securities and to exercise conversion rights; 

(5) Deposit stock or other corporate securities with any 
protective or other similar committee; 

(6) Assent to corporate sales, leases, and encumbrances; 

(7) Vote trust securities in person or by proxy with 
power of substitution; and enter into voting trusts; 

(8) Register and hold any stocks, securities, or other 
property in the name of a nominee or nominees without men- 
tion of the trust relationship, provided the trustee or trustees 
are liable for any loss occasioned by the acts of any nominee, 
except that this subsection shall not apply to situations cov- 
ered by subsection (31) of this section; 

(9) Grant leases of trust property, with or without options 
to purchase or renew, to begin within a reasonable period and 
for terms within or extending beyond the duration of the trust, 
for any purpose including exploration for and removal of oil, 
gas and other minerals; enter into community oil leases, pool- 
ing and unitization agreements; 

(10) Subdivide, develop, dedicate to public use, make or 
obtain the vacation of public plats, adjust boundaries, parti- 
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tion real property, and on exchange or partition to adjust dif- 
ferences in valuation by giving or receiving money or 
money's worth; 

(11) Compromise or submit claims to arbitration; 

(12) Borrow money, secured or unsecured, from any 
source, including a corporate trustee's banking department, or 
from the individual trustee's own funds; 

(13) Make loans, either secured or unsecured, at such 
interest as the trustee may determine to any person, including 
any beneficiary of a trust, except that no trustee who is a ben- 
eficiary of a trust may participate in decisions regarding loans 
to such beneficiary from the trust and then only to the extent 
of the loan, and also except that if a beneficiary or the grantor 
of a trust has the power to change a trustee of the trust, the 
power to loan shall be limited to loans at a reasonable rate of 
interest and for adequate security; 

(14) Determine the hazards to be insured against and 
maintain insurance for them; 

(15) Select any part of the trust estate in satisfaction of 
any partition or distribution, in kind, in money or both; make 
nonpro rata distributions of property in kind; allocate partic- 
ular assets or portions of them or undivided interests in them 
to any one or more of the beneficiaries without regard to the 
income tax basis of specific property allocated to any benefi- 
ciary and without any obligation to make an equitable adjust- 
ment; 

(16)(a) Pay an amount distributable to a beneficiary who 
is under a legal disability or who the trustee reasonably 
believes is incapacitated, by paying it directly to the benefi- 
ciary or applying it for the beneficiary's benefit, or by: 

(i) Paying it to the beneficiary's guardian; 

(ii) Paying it to the beneficiary's custodian under chapter 
11.114 RCW, and, for that purpose, creating a custodianship; 

(iii) If the trustee does not know of a guardian or custo- 
dian, paying it to an adult relative or other person having 
legal or physical care or custody of the beneficiary, with 
instructions to expend the funds on the beneficiary's behalf; 
or 

(iv) Managing it as a separate fund on the beneficiary's 
behalf, subject to the beneficiary's continuing right to with- 
draw the distribution. 

(b) If the trustee pays any amount to a third party under 
(a)(i) through (iii) of this subsection, the trustee has no fur- 
ther obligations regarding the amounts so paid; 

(17) Change the character of or abandon a trust asset or 
any interest in it; 

(18) Mortgage, pledge the assets or the credit of the trust 
estate, or otherwise encumber trust property, including future 
income, whether an initial encumbrance or a renewal or 
extension of it, for a term within or extending beyond the 
term of the trust, in connection with the exercise of any power 
vested in the trustee; 

(19) Make ordinary or extraordinary repairs or alter- 
ations in buildings or other trust property, demolish any 
improvements, raze existing structures, and make any 
improvements to trust property; 

(20) Create restrictions, easements, including easements 
to public use without consideration, and other servitudes; 

(21) Manage any business interest, including any farm or 
ranch interest, regardless of form, received by the trustee 
from the trustor of the trust, as a result of the death of a per- 
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son, or by gratuitous transfer from any other transferor, and 
with respect to the business interest, have the following pow- 
ers: 

(a) To hold, retain, and continue to operate that business 
interest solely at the risk of the trust, without need to diversify 
and without liability on the part of the trustee for any result- 
ing losses; 

(b) To enlarge or diminish the scope or nature or the 
activities of any business; 

(c) To authorize the participation and contribution by the 
business to any employee benefit plan, whether or not quali- 
fied as being tax deductible, as may be desirable from time to 
time; 

(d) To use the general assets of the trust for the purpose 
of the business and to invest additional capital in or make 
loans to such business; 

(e) To endorse or guarantee on behalf of the trust any 
loan made to the business and to secure the loan by the trust's 
interest in the business or any other property of the trust; 

(f) To leave to the discretion of the trustee the manner 
and degree of the trustee's active participation in the manage- 
ment of the business, and the trustee is authorized to delegate 
all or any part of the trustee's power to supervise, manage, or 
operate to such persons as the trustee may select, including 
any partner, associate, director, officer, or employee of the 
business; and also including electing or employing directors, 
officers, or employees of the trustee to take part in the man- 
agement of the business as directors or officers or otherwise, 
and to pay that person reasonable compensation for services 
without regard to the fees payable to the trustee; 

(g) To engage, compensate, and discharge or to vote for 
the engaging, compensating, and discharging of managers, 
employees, agents, lawyers, accountants, consultants, or 
other representatives, including anyone who may be a benefi- 
ciary of the trust or any trustee; 

(h) To cause or agree that surplus be accumulated or that 
dividends be paid; 

(i) To accept as correct financial or other statements ren- 
dered by any accountant for any sole proprietorship or by any 
partnership or corporation as to matters pertaining to the 
business except upon actual notice to the contrary; 

(j) To treat the business as an entity separate from the 
trust, and in any accounting by the trustee it is sufficient if the 
trustee reports the earning and condition of the business in a 
manner conforming to standard business accounting practice; 

(k) To exercise with respect to the retention, continu- 
ance, or disposition of any such business all the rights and 
powers that the trustor of the trust would have if alive at the 
time of the exercise, including all powers as are conferred on 
the trustee by law or as are necessary to enable the trustee to 
administer the trust in accordance with the instrument gov- 
erning the trust, subject to any limitations provided for in the 
instrument; and 

(1) To satisfy contractual and tort liabilities arising out of 
an unincorporated business, including any partnership, first 
out of the business and second out of the estate or trust, but in 
no event may there be a liability of the trustee, except as pro- 
vided in RCW 11.98.110 (2) and (4), and if the trustee is lia- 
ble, the trustee is entitled to indemnification from the busi- 
ness and the trust, respectively; 
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(22) Participate in the establishment of, and thereafter in 
the operation of, any business or other enterprise according to 
subsection (21) of this section except that the trustee shall not 
be relieved of the duty to diversify; 

(23) Cause or participate in, directly or indirectly, the 
formation, reorganization, merger, consolidation, dissolu- 
tion, or other change in the form of any corporate or other 
business undertaking where trust property may be affected 
and retain any property received pursuant to the change; 

(24) Limit participation in the management of any part- 
nership and act as a limited or general partner; 

(25) Charge profits and losses of any business operation, 
including farm or ranch operation, to the trust estate as a 
whole and not to the trustee; make available to or invest in 
any business or farm operation additional moneys from the 
trust estate or other sources; 

(26) Pay reasonable compensation to the trustee or co- 
trustees considering all circumstances including the time, 
effort, skill, and responsibility involved in the performance of 
services by the trustee and reimburse the trustee, with interest 
as appropriate, for expenses that were properly incurred in 
the administration of the trust; 

(27) Engage persons, including lawyers, accountants, 
investment advisors, or agents, even if they are associated 
with the trustee, to advise or assist the trustee in the perfor- 
mance of the trustee's duties or to perform any act, subject to 
RCW 11.98.071; 

(28) Appoint an ancillary trustee or agent to facilitate 
management of assets located in another state or foreign 
country; 

(29) Retain and store such items of tangible personal 
property as the trustee selects and pay reasonable storage 
charges thereon from the trust estate; 

(30) Issue proxies to any adult beneficiary of a trust for 
the purpose of voting stock of a corporation acting as the 
trustee of the trust; 

(31) Place all or any part of the securities at any time 
held by the trustee in the care and custody of any bank, trust 
company, or member firm of the New York Stock Exchange 
with no obligation while the securities are so deposited to 
inspect or verify the same and with no responsibility for any 
loss or misapplication by the bank, trust company, or firm, so 
long as the bank, trust company, or firm was selected and 
retained with reasonable care, and have all stocks and regis- 
tered securities placed in the name of the bank, trust com- 
pany, or firm, or in the name of its nominee, and to appoint 
such bank, trust company, or firm agent as attorney to collect, 
receive, receipt for, and disburse any income, and generally 
may perform, but is under no requirement to perform, the 
duties and services incident to a so-called "custodian" 
account; 

(32) Determine at any time that the corpus of any trust is 
insufficient to implement the intent of the trust, and upon this 
determination by the trustee, terminate the trust by distribu- 
tion of the trust to the current income beneficiary or benefi- 
ciaries of the trust or their legal representatives, except that 
this determination may only be made by the trustee if the 
trustee is neither the grantor nor the beneficiary of the trust, 
and if the trust has no charitable beneficiary; 

(33) Continue to be a party to any existing voting trust 
agreement or enter into any new voting trust agreement or 


(2016 Ed.) 


Trusts 


renew an existing voting trust agreement with respect to any 
assets contained in trust; 

(34)(a) Donate a qualified conservation easement, as 
defined by 26 U.S.C. Sec. 2031(c) of the federal internal rev- 
enue code, on any real property, or consent to the donation of 
a qualified conservation easement on any real property by a 
personal representative of an estate of which the trustee is a 
devisee, to obtain the benefit of the estate tax exclusion 
allowed under 26 U.S.C. Sec. 2031(c) of the federal internal 
revenue code or the deduction allowed under 26 U.S.C. Sec. 
2055(f) of the federal internal revenue code as long as: 

(i)(A) The governing instrument authorizes the donation 
of a qualified conservation easement on the real property; or 

(B) Each beneficiary that may be affected by the quali- 
fied conservation easement consents to the donation under 
the provisions of chapter 11.96A RCW; and 

(ii) The donation of a qualified conservation easement 
will not result in the insolvency of the decedent's estate. 

(b) The authority granted under this subsection includes 
the authority to amend a previously donated qualified conser- 
vation easement, as defined under 26 U.S.C. Sec. 
203 1(c)(8)(B) of the federal internal revenue code, and to 
amend a previously donated unqualified conservation ease- 
ment for the purpose of making the easement a qualified con- 
servation easement under 26 U.S.C. Sec. 2031(c)(8)(B); 

(35) Pay or contest any claim, settle a claim by or against 
the trust, and release, in whole or in part, a claim belonging to 
the trust; 

(36) Exercise elections with respect to federal, state, and 
local taxes; 

(37) Prosecute or defend an action, claim, or judicial pro- 
ceeding in any jurisdiction to protect trust property and the 
trustee in the performance of the trustee's duties; 

(38) On termination of the trust, exercise the powers 
appropriate to wind up the administration of the trust and dis- 
tribute the trust property to the persons entitled to it; and 

(39) Select a mode of payment under any employee ben- 
efit or retirement plan, annuity, or life insurance payable to 
the trustee, exercise rights thereunder, including exercise of 
the right to indemnification for expenses and against liabili- 
ties, and take appropriate action to collect the proceeds. 
[2015 c 115 § 2; 2011 c 327 § 26; 2010 c 8 § 2091; 2002 c 66 
§ 1; 1997 c 252 § 75; 1989 c 40 § 7; 1985 c 30 § 50. Prior: 
1984 c 149 § 80; 1959 c 124 § 7. Formerly RCW 30.99.070.] 


Short title—2015 c 115: See RCW 11.98A.900. 


Application—Effective date—2011 c 327: See notes following RCW 
11.103.020. 


Short title—Application—Purpose—Severability—1985 c 30:See 
RCW 11.02.900 through 11.02.903. 


Additional notes found at www.leg.wa.gov 


11.98.071 Trustee's delegation of duties. (1) A trustee 
may delegate duties and powers that a prudent trustee of com- 
parable skills could properly delegate under the circum- 
stances. The trustee shall exercise reasonable care, skill, and 
caution in: 

(a) Selecting a delegate; 

(b) Establishing the scope and terms of the delegation, 
consistent with the purposes and terms of the trust; 
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(c) Periodically reviewing the delegate's actions in order 
to monitor the delegate's performance and compliance with 
the terms of the delegation; and 

(d) Enforcing the delegate's duties under the terms of the 
delegation. 

(2) In performing a delegated function, in addition to any 
other duty inherent in the delegation, a delegate owes a duty 
to the trustee to exercise reasonable care to comply with the 
terms of the delegation. 

(3) A trustee who complies with subsection (1) of this 
section is not liable to the beneficiaries or to the trust for an 
action of the delegate to whom the function was delegated. 
Nothing in this section relieves the trustee from any existing 
duty to compel the delegate to account for the delegate's 
actions. 

(4) By accepting a delegation of powers or duties from 
the trustee of a trust that is subject to the law of this state, a 
delegate submits to the jurisdiction of the courts of this state. 

(5) A delegation among co-trustees is governed by RCW 
11.98.016. [2015c 115 § 3.] 

Short title—2015 c 115: See RCW 11.98A.900. 


11.98.072 Trustee—Notification requirements. (1) A 
trustee must keep all qualified beneficiaries of a trust reason- 
ably informed about the administration of the trust and of the 
material facts necessary for them to protect their interests. 
Unless unreasonable under the circumstances, a trustee must 
promptly respond to any beneficiary's request for information 
related to the administration of the trust. The trustee is 
deemed to have satisfied the request of a qualified beneficiary 
who requests information concerning the terms of the trust 
reasonably necessary to enable such beneficiary to enforce 
his or her rights under the trust if the trustee provides a copy 
of the entire trust instrument. If a qualified beneficiary must 
compel production of information from the trustee by order 
of the court, then the court may order costs, including reason- 
able attorneys' fees, to be awarded to such beneficiary pursu- 
ant to RCW 11.96A.150. 

(2)(a) Except to the extent waived or modified as pro- 
vided in subsection (5) of this section, within sixty days after 
the date of acceptance of the position of trustee, the trustee 
must give notice to the qualified beneficiaries of the trust of: 

(i) The existence of the trust; 

(ii) The identity of the trustor or trustors; 

(iii) The trustee's name, address, and telephone number; 
and 

(iv) The right to request such information as is reason- 
ably necessary to enable the notified person to enforce his or 
her rights under the trust. 

(b) The notice required under this subsection (2) applies 
only to irrevocable trusts created after December 31, 2011, 
and revocable trusts that become irrevocable after December 
31, 2011. 

(3) Despite any other provision of this section, and 
except to the extent waived or modified as provided in sub- 
section (5) of this section, the trustee may not be required to 
provide any information described in subsection (1) or (2) of 
this section to any beneficiary of a trust other than the trus- 
tor's spouse or domestic partner if: 

(a) Such spouse or domestic partner has capacity; 
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(b) Such spouse or domestic partner is the only permissi- 
ble distributee of the trust; and 

(c) All of the other qualified beneficiaries of the trust are 
the descendants of the trustor and the trustor's spouse or 
domestic partner. 

(4) While the trustor of a revocable trust is living, no 
beneficiary other than the trustor is entitled to receive any 
information under this section. 

(5) The trustor may waive or modify the notification 
requirements of subsections (2) and (3) of this section in the 
trust document or in a separate writing, made at any time, that 
is delivered to the trustee. [2013 c 272 § 16.] 


Application—2013 c 272: See note following RCW 11.98.002. 


11.98.075 Certification of trust. (1) Instead of furnish- 
ing a copy of the trust instrument to a person other than a ben- 
eficiary, the trustee may furnish to the person a certification 
of trust containing the following information: 

(a) That the trust exists and the date the trust instrument 
was executed; 

(b) The identity of the trustor; 

(c) The identity and address of the currently acting 
trustee; 

(d) Relevant powers of the trustee; 

(e) The revocability or irrevocability of the trust and the 
identity of any person holding a power to revoke the trust; 

(f) The authority of cotrustees to sign or otherwise 
authenticate and whether all or less than all are required in 
order to exercise powers of the trustee; and 

(g) The name of the trust or the titling of the trust prop- 
erty. 
(2) A certification of trust may be signed or otherwise 
authenticated by any trustee or by an attorney for the trust. 

(3) A certification of trust must state that the trust has not 
been revoked, modified, or amended in any manner that 
would cause the representations contained in the certification 
of trust to be incorrect. 

(4) A certification of trust need not contain the disposi- 
tive terms of a trust. 

(5) A recipient of a certification of trust may require the 
trustee to furnish copies of those excerpts from the original 
trust instrument and later amendments which designate the 
trustee and confer upon the trustee the power to act in the 
pending transaction or any other reasonable information. 

(6) A person who acts in reliance upon a certification of 
trust without knowledge that the representations contained 
therein are incorrect is not liable to any person for so acting 
and may assume without inquiry the existence of the facts 
contained in the certification. Knowledge of the terms of the 
trust may not be inferred solely from the fact that a copy of all 
or part of the trust instrument is held by the person relying 
upon the certification. 

(7) A person who in good faith enters into a transaction 
in reliance upon a certification of trust may enforce the trans- 
action against the trust property as if the representations con- 
tained in the certification were correct. 

(8) A person making a demand for the trust instrument in 
addition to a certification of trust or excerpts is liable for 
damages, including reasonable attorney fees, if the court 
determines that the person did not act in good faith in 
demanding the trust instrument. 
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(9) This section does not limit the right of a person to 
obtain a copy of the trust instrument in a judicial proceeding 
concerning the trust. [2011 c 327 § 31.] 


Application—Effective date—2011 c 327: See notes following RCW 
11.103.020. 


11.98.078 Trustee duty of loyalty. (1) A trustee must 
administer the trust solely in the interests of the beneficiaries. 

(2) Subject to the rights of persons dealing with or assist- 
ing the trustee as provided in RCW 11.98.105, a sale, encum- 
brance, or other transaction involving the investment or man- 
agement of trust property entered into by the trustee for the 
trustee's own personal account or which is otherwise affected 
by a conflict between the trustee's fiduciary and personal 
interests is voidable by a beneficiary affected by the transac- 
tion unless: 

(a) The transaction was authorized by the terms of the 
trust; 

(b) The transaction was approved by the court or 
approved in a nonjudicial binding agreement in compliance 
with RCW 11.96A.210 through 11.96A.250; 

(c) The beneficiary did not commence a judicial pro- 
ceeding within the time allowed by RCW 11.96A.070; 

(d) The beneficiary consented to the trustee's conduct, 
ratified the transaction, or released the trustee in compliance 
with RCW 11.98.108; or 

(e) The transaction involves a contract entered into or 
claim acquired by the trustee before the person became or 
contemplated becoming trustee. 

(3)(a) A sale, encumbrance, or other transaction involv- 
ing the investment or management of trust property is pre- 
sumed to be "otherwise affected" by a conflict between fidu- 
ciary and personal interests under this section if it is entered 
into by the trustee with: 

(i) The trustee's spouse or registered domestic partner; 

(ii) The trustee's descendants, siblings, parents, or their 
spouses or registered domestic partners; 

(iii) An agent or attorney of the trustee; or 

(iv) A corporation or other person or enterprise in which 
the trustee, or a person that owns a significant interest in the 
trustee, has an interest that might affect the trustee's best 
judgment. 

(b) The presumption is rebutted if the trustee establishes 
that the conflict did not adversely affect the interests of the 
beneficiaries. 

(4) A sale, encumbrance, or other transaction involving 
the investment or management of trust property entered into 
by the trustee for the trustee's own personal account that is 
voidable under subsection (2) of this section may be voided 
by a beneficiary without further proof. 

(5) An investment by a trustee in securities of an invest- 
ment company or investment trust to which the trustee, or its 
affiliate, provides services in a capacity other than as trustee 
is not presumed to be affected by a conflict between personal 
and fiduciary interests if the investment complies with the 
prudent investor rule of chapter 11.100 RCW. In addition to 
its compensation for acting as trustee, the trustee may be 
compensated by the investment company or investment trust 
for providing those services out of fees charged to the trust. If 
the trustee receives compensation from the investment com- 
pany or investment trust for providing investment advisory or 
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investment management services, the trustee must at least 
annually notify the permissible distributees of the rate and 
method by which that compensation was determined. The 
obligation of the trustee to provide the notice described in this 
section may be waived or modified by the trustor in the trust 
document or in a separate writing, made at any time, that is 
delivered to the trustee. 

(6) The following transactions, if fair to the beneficia- 
ries, cannot be voided under this section: 

(a) An agreement between a trustee and a beneficiary 
relating to the appointment or compensation of the trustee; 

(b) Payment of reasonable compensation to the trustee 
and any affiliate providing services to the trust, provided total 
compensation is reasonable; 

(c) A transaction between a trust and another trust, dece- 
dent's estate, or guardianship of which the trustee is a fidu- 
ciary or in which a beneficiary has an interest; 

(d) A deposit of trust money in a regulated financial-ser- 
vice institution operated by the trustee or its affiliate; 

(e) A delegation and any transaction made pursuant to 
the delegation from a trustee to an agent that is affiliated or 
associated with the trustee; or 

(f) Any loan from the trustee or its affiliate. 

(7) The court may appoint a special fiduciary to make a 
decision with respect to any proposed transaction that might 
violate this section if entered into by the trustee. 

(8) If a trust has two or more beneficiaries, the trustee 
must act impartially in administering the trust and distribut- 
ing the trust property, giving due regard to the beneficiaries' 
respective interests. [2013 c 272 § 23; 2011 c 327 § 32.] 

Application—2013 c 272: See note following RCW 11.98.002. 


Application—Effective date—2011 c 327: See notes following RCW 
11.103.020. 


11.98.080 Consolidation of trusts. (1)(a) Two or more 
trusts may be consolidated if: 

(i) The trusts so provide; or 

(ii) Whether provided in the trusts or not, the require- 
ments of subsection (2), (3), or (4) of this section are satis- 
fied. 

(b) Consolidation under subsection (2), (3), or (4) of this 
section is permitted only if: 

(i) The dispositive provisions of each trust to be consoli- 
dated are substantially similar; 

(ii) Consolidation is not inconsistent with the intent of 
the trustor with regard to any trust to be consolidated; and 

(iii) Consolidation would facilitate administration of the 
trusts and would not materially impair the interests of the 
beneficiaries. 

(c) Trusts may be consolidated whether created inter 
vivos or by will, by the same or different instruments, by the 
same or different trustors, whether the trustees are the same, 
and regardless of where the trusts were created or adminis- 
tered. 

(2)(a) A trustee must deliver sixty days in advance writ- 
ten notice of a proposed consolidation in the manner pro- 
vided in RCW 11.96A.110 to the qualified beneficiaries of 
every trust affected by the consolidation and to any trustee of 
such trusts who does not join in the notice. The notice must: 
(i) State the name and mailing address of the trustee; (ii) 
include a copy of the governing instrument of each trust to be 


(2016 Ed.) 


11.98.085 


consolidated; (iii) include a statement of assets and liabilities 
of each trust to be consolidated, dated within ninety days of 
the notice; (iv) fully describe the terms and manner of consol- 
idation; and (v) state the reasons supporting the requirements 
of subsection (1)(b) of this section. The notice must advise 
the recipient of the right to petition for a judicial determina- 
tion of the proposed consolidation as provided in subsection 
(4) of this section, and must indicate that the recipient has 
thirty days to object to the proposed consolidation. 

(b) If the trustee receives written objection to the pro- 
posed consolidation from any trustee or beneficiary entitled 
to notice or from their representatives within the objection 
period provided in subsection (a) of this section, the trustee(s) 
may not consolidate the trusts as provided in the notice, 
though an objection does not preclude the trustee or a benefi- 
ciary's right to petition for a judicial determination of the pro- 
posed consolidation as provided in subsection (4) of this sec- 
tion. If the trustee does not receive any objection within the 
objection period provided above, then the trustee may consol- 
idate the trusts, and such will be deemed the equivalent of an 
order entered by the court declaring that the trusts were com- 
bined in the manner provided in the initial notice. 

(3) The trustees of two or more trusts may consolidate 
the trusts on such terms and conditions as appropriate without 
court approval as provided in RCW 11.96A.220. 

(4)(a) Any trustee, beneficiary, or special representative 
may petition the superior court of the county in which the 
situs of a trust is located for an order consolidating two or 
more trusts under RCW 11.96A.080 through 11.96A.200. 

(b) At the conclusion of the hearing, if the court finds 
that the requirements of subsection (1)(b) of this section have 
been satisfied, it may direct consolidation of two or more 
trusts on such terms and conditions as appropriate. The court 
in its discretion may provide for payment from one or more 
of the trusts of reasonable fees and expenses for any party to 
the proceeding. 

(5) This section applies to all trusts whenever created. 
Any person dealing with the trustee of the resulting consoli- 
dated trust is entitled to rely on the authority of that trustee to 
act and is not obliged to inquire into the validity or propriety 
of the consolidation under this section. 

(6) For powers of fiduciaries to divide trusts, see RCW 
11.108.025. [2013 c 272 § 17; 1999 c 42 § 621; 1991 c 6 § 2; 
1985 c 30 § 51. Prior: 1984 c 149 § 81.] 

Application—2013 c 272: See note following RCW 11.98.002. 


Short tithe—Application—Purpose—Severability—1985 c 30: See 
RCW 11.02.900 through 11.02.903. 


Additional notes found at www.leg.wa.gov 


11.98.085 Trustee—Breach of trust—Damages. (1) 
A trustee who commits a breach of trust is liable for the 
greater of: 

(a) The amount required to restore the value of the trust 
property and trust distributions to what they would have been 
had the breach not occurred; or 

(b) The profit the trustee made by reason of the breach. 

(2) Except as otherwise provided in this subsection, if 
more than one trustee is liable to the beneficiaries for a 
breach of trust, a trustee is entitled to contribution from the 
other trustee or trustees. A trustee is not entitled to contribu- 
tion if the trustee was substantially more at fault than another 
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trustee or if the trustee committed the breach of trust in bad 
faith or with reckless indifference to the purposes of the trust 
or the interests of the beneficiaries. A trustee who received a 
benefit from the breach of trust is not entitled to contribution 
from another trustee to the extent of the benefit received. 
[2011 c 327 § 33.] 


Application—Effective date—2011 c 327: See notes following RCW 
11.103.020. 


11.98.100 Nonliability for action or inaction based on 
lack of knowledge of events. When the happening of any 
event, including but not limited to such events as marriage, 
divorce, performance of educational requirements, or death, 
affects the administration or distribution of the trust, then a 
trustee who has exercised reasonable care to ascertain the 
happening of the event is not liable for any action or inaction 
based on lack of knowledge of the event. A corporate trustee 
is not liable prior to receiving such knowledge or notice in its 
trust department office where the trust is being administered. 
[1985 c 30 § 53. Prior: 1984 c 149 § 84; 1959 c 124 § 9. For- 
merly RCW 30.99.090.] 

Short title—Application—Purpose—Severability—1985 c 30: See 
RCW 11.02.900 through 11.02.903. 


Additional notes found at www.leg.wa.gov 


11.98.105 Nonliability of third persons without 
knowledge of breach. (1) A person other than a beneficiary 
who in good faith assists a trustee, or who in good faith and 
for value deals with a trustee, without knowledge that the 
trustee is exceeding or improperly exercising the trustee's 
powers is protected from liability as if the trustee properly 
exercised the power. 

(2) A person other than a beneficiary who in good faith 
deals with a trustee is not required to inquire into the extent of 
the trustee's powers or the propriety of their exercise. 

(3) A person who in good faith delivers assets to a trustee 
need not ensure their proper application. 

(4) A person other than a beneficiary who in good faith 
assists a former trustee, or who in good faith and for value 
deals with a former trustee, without knowledge that the trust- 
eeship has terminated is protected from liability as if the for- 
mer trustee were still a trustee. 

(5) Comparable protective provisions of other laws relat- 
ing to commercial transactions or transfer of securities by 
fiduciaries prevail over the protection provided by this sec- 
tion. [2011 c 327 § 28.] 


Application—Effective date—2011 c 327: See notes following RCW 
11.103.020. 


11.98.107 Trustee exculpation. (1) An exculpatory 
term which was inserted as the result of an abuse of a fidu- 
ciary or confidential relationship between the trustor and the 
trustee is unenforceable. 

(2) An exculpatory term drafted or caused to be drafted 
by the trustee is invalid as an abuse of a fiduciary or confiden- 
tial relationship unless the trustee proves that the exculpatory 
term is fair under the circumstances and that its existence and 
contents were adequately communicated to the trustor. [2011 
c 327 § 29.] 


Application—Effective date—2011 c 327: See notes following RCW 
11.103.020. 
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11.98.108 Nonliability of trustee—Beneficiary's con- 
sent, release, or ratification. A trustee is not liable to a ben- 
eficiary for breach of trust if the beneficiary consented to the 
conduct constituting the breach, released the trustee from lia- 
bility for the breach, or ratified the transaction constituting 
the breach, unless: 

(1) The consent, release, or ratification of the beneficiary 
was induced by improper conduct of the trustee; or 

(2) At the time of the consent, release, or ratification, the 
beneficiary did not know of the beneficiary's rights or of the 
material facts relating to the breach. [2011 c 327 § 30.] 


Application—Effective date—2011 c 327: See notes following RCW 
11.103.020. 


11.98.110 Contract and tort liability. As used in this 
section, a trust includes a probate estate, and a trustee 
includes a personal representative. The words "trustee" and 
"as trustee" mean "personal representative" and "as personal 
representative" where this section is being construed in 
regard to personal representatives. 

Actions on contracts which have been transferred to a 
trust and on contracts made by a trustee, and actions in tort 
for personal liability incurred by a trustee in the course of 
administration may be maintained by the party in whose 
favor the cause of action has accrued as follows: 

(1) The plaintiff may sue the trustee in the trustee's rep- 
resentative capacity and any judgment rendered in favor of 
the plaintiff is collectible by execution out of the trust prop- 
erty: PROVIDED, HOWEVER, If the action is in tort, collec- 
tion shall not be had from the trust property unless the court 
determines in the action that (a) the tort was a common inci- 
dent of the kind of business activity in which the trustee or the 
trustee's predecessor was properly engaged for the trust; or 
(b) that, although the tort was not a common incident of such 
activity, neither the trustee nor the trustee's predecessor, nor 
any officer or employee of the trustee or the trustee's prede- 
cessor, was guilty of personal fault in incurring the liability; 
or (c) that, although the tort did not fall within classes (a) or 
(b) above, it increased the value of the trust property. If the 
tort is within classes (a) or (b) above, collection may be had 
of the full amount of damage proved, and if the tort is within 
class (c) above, collection may be had only to the extent of 
the increase in the value of the trust property. 

(2) If the action is on a contract made by the trustee, the 
trustee may be held personally liable on the contract, if per- 
sonal liability is not excluded. Either the addition by the 
trustee of the words "trustee" or "as trustee" after the signa- 
ture of a trustee to a contract or the transaction of business as 
trustee under an assumed name in compliance with chapter 
19.80 RCW excludes the trustee from personal liability. If the 
action is on a contract transferred to the trust or trustee, sub- 
ject to any rights therein vested at time of the transfer, the 
trustee is personally liable only if he or she has in writing 
assumed that liability. 

(3) In any such action against the trustee in the trustee's 
representative capacity the plaintiff need not prove that the 
trustee could have secured reimbursement from the trust fund 
if the trustee had paid the plaintiff's claim. 

(4) The trustee may also be held personally liable for any 
tort committed by him or her, or by his or her agents or 
employees in the course of their employments only if, and to 
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the extent that, damages for the tort are not collectible from 
trust property as provided in and pursuant to subsection (1) of 
this section. 

(5) The procedure for all actions provided in this section 
is as provided in RCW 11.96A.080 through 11.96A.200. 

(6) Nothing in this section shall be construed to change 
the existing law with regard to the liability of the trustee of a 
charitable trust for the torts of the trustee. [1999 c 42 § 622; 
1988 c 29 § 8; 1985 c 30 § 54. Prior: 1984 c 149 § 85; 1983 c 
3 § 50; 1959 c 124 § 10. Formerly RCW 30.99.100.] 

Short title—Application—Purpose—Severability—1985 c 30: See 

RCW 11.02.900 through 11.02.903. 


Additional notes found at www.leg.wa.gov 


11.98.130 Rule against perpetuities. No provision of 
an instrument creating a trust, including the provisions of any 
further trust created, and no other disposition of property 
made pursuant to exercise of a power of appointment granted 
in or created through authority under such instrument is 
invalid under the rule against perpetuities, or any similar stat- 
ute or common law, during the one hundred fifty years fol- 
lowing the effective date of the instrument. 

Thereafter, unless the trust assets have previously 
become distributable or vested, the provision or other dispo- 
sition of property is deemed to have been rendered invalid 
under the rule against perpetuities. [2001 c 60 § 1; 1985 c 30 
§ 55. Prior: 1984 c 149 § 87; 1965 c 145 § 11.98.010; prior: 
1959 c 146 § 1. Formerly RCW 11.98.010.] 

Short title—Application—Purpose—Severability—1985 c 30: See 
RCW 11.02.900 through 11.02.903. 


Additional notes found at www.leg.wa.gov 


11.98.140 Distribution and vesting of assets. If, 
during the one hundred fifty years following the effective 
date of an instrument creating a trust, any of the trust assets 
should by the terms of the instrument or pursuant to any fur- 
ther trust or other disposition resulting from exercise of the 
power of appointment granted in or created through authority 
under such instrument, become distributable or any benefi- 
cial interest in any of the trust assets should by the terms of 
the instrument, or such further trust or other disposition 
become vested, such assets shall be distributed and such ben- 
eficial interest shall validly vest in accordance with the 
instrument, or such further trust or other disposition. [2001 c 
60 § 2; 1985 c 30 § 56. Prior: 1984 c 149 § 88; 1965 c 145 § 
11.98.020; prior: 1959 c 146 § 2. Formerly RCW 11.98.020.] 

Short title—Application—Purpose—Severability—1985 c 30: See 
RCW 11.02.900 through 11.02.903. 


Additional notes found at www.leg.wa.gov 


11.98.145 Distribution upon termination. (1) Upon 
termination or partial termination of a trust, the trustee may 
send, by personal service, certified mail with return receipt 
requested, or in an electronic transmission if there is a con- 
sent of the recipient to electronic transmission then in effect 
under the terms of RCW 11.96A.110, to the beneficiaries a 
proposed plan to distribute existing trust assets. The right of 
any beneficiary to object to the plan to distribute existing 
trust assets, including the right to object to nonpro rata distri- 
butions authorized under RCW 11.98.070(15), terminates if 
the beneficiary does not notify the trustee of an objection 
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within thirty days after the proposal was sent but only if the 
proposal informed the beneficiary of the right to object and of 
the time allowed for objection. 

(2) Upon the occurrence of an event terminating or par- 
tially terminating a trust, the trustee shall proceed expedi- 
tiously to distribute the trust property to the persons entitled 
to it, subject to the right of the trustee to retain a reasonable 
reserve for the payment of debts, expenses, and taxes. [2011 
c 327 § 27.] 


Application—Effective date—2011 c 327: See notes following RCW 
11.103.020. 


11.98.150 Distribution of assets after one hundred 
fifty year period. If, at the end of the one hundred fifty years 
following the effective date of an instrument creating a trust, 
any of the trust assets have not by the terms of the trust instru- 
ment become distributable or vested, then the assets shall be 
distributed as the superior court having jurisdiction directs, 
giving effect to the general intent of the creator of the trust or 
person exercising a power of appointment in the case of any 
further trust or other disposition of property made pursuant to 
the exercise of a power of appointment. [2001 c 60 § 3; 1985 
c 30 § 57. Prior: 1984 c 149 § 89; 1965 c 145 § 11.98.030; 
prior: 1959 c 146 § 3. Formerly RCW 11.98.030.] 

Short tithe—Application—Purpose—Severability—1985 c 30: See 
RCW 11.02.900 through 11.02.903. 


Additional notes found at www.leg.wa.gov 


11.98.160 Effective date of irrevocable inter vivos 
trust—Effective date of revocable inter vivos or testamen- 
tary trust. For the purposes of RCW 11.98.130 through 
11.98.150 the effective date of an instrument purporting to 
create an irrevocable inter vivos trust is the date on which it 
is executed by the trustor, and the effective date of an instru- 
ment purporting to create either a revocable inter vivos trust 
or a testamentary trust is the date of the trustor's or testator's 
death. [1989 c 14 § 2; 1985 c 30 § 58. Prior: 1984 c 149 § 90; 
1965 c 145 § 11.98.040; prior: 1959 c 146 § 4. Formerly 
RCW 11.98.040.] 

Short tithe—Application—Purpose—Severability—1985 c 30: See 
RCW 11.02.900 through 11.02.903. 


Additional notes found at www.leg.wa.gov 


11.98.170 Designation of trustee as beneficiary of life 
insurance policy or retirement plan—Determination of 
proper recipient of proceeds—Definitions—Beneficiary 
designations executed before January 1, 1985, not invali- 
dated. (1) Any life insurance policy or retirement plan pay- 
ment provision may designate as beneficiary: 

(a) A trustee named or to be named by will, and immedi- 
ately after the proving of the will, the proceeds of such insur- 
ance or of such plan designated as payable to that trustee, in 
part or in whole, shall be paid to the trustee in accordance 
with the beneficiary designation, to be held and disposed of 
under the terms of the will governing the testamentary trust; 
or 

(b) A trustee named or to be named under a trust agree- 
ment executed by the insured, the plan participant, or any 
other person, and the proceeds of such insurance or retire- 
ment plan designated as payable to such trustee, in part or in 
whole, shall be paid to the trustee in accordance with the ben- 
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eficiary designation, to be held and disposed of by the trustee 
as provided in such trust agreement; a trust is valid even if the 
only corpus consists of the right of the trustee to receive as 
beneficiary insurance or retirement plan proceeds; any such 
trustee may also receive assets, other than insurance or retire- 
ment plan proceeds, by testamentary disposition or otherwise 
and, unless directed otherwise by the transferor of the assets, 
shall administer all property of the trust according to the 
terms of the trust agreement. 

(2) If no qualified trustee makes claim to the insurance 
policy or retirement plan proceeds from the insurance com- 
pany or the plan administrator within twelve months after the 
death of the insured or plan participant, determination of the 
proper recipient of the proceeds shall be made pursuant to the 
judicial or nonjudicial dispute resolution procedures of chap- 
ter 11.96A RCW, unless prior to the institution of the judicial 
procedures, a qualified trustee makes claim to the proceeds, 
except that (a) if satisfactory evidence is furnished the insur- 
ance company or plan administrator within the twelve-month 
period showing that no trustee can or will qualify to receive 
such proceeds, payment shall be made to those otherwise 
entitled to the proceeds under the terms of the policy or retire- 
ment plan, including the terms of the beneficiary designation 
except that (b) if there is any dispute as to the proper recipient 
of insurance policy or retirement plan proceeds, the dispute 
shall be resolved pursuant to the judicial or nonjudicial reso- 
lution procedures in chapter 11.96A RCW. 

(3) The proceeds of the insurance or retirement plan as 
collected by the trustee are not subject to debts of the insured 
or the plan participant to any greater extent than if the pro- 
ceeds were payable to any named beneficiary other than the 
personal representative or the estate of the insured or of the 
plan participant. 

(4) For purposes of this section the following definitions 
apply: 

(a) "Plan administrator" means the person upon whom 
claim must be made in order for retirement plan proceeds to 
be paid upon the death of the plan participant. 

(b) "Retirement plan" means any plan, account, deposit, 
annuity, or benefit, other than a life insurance policy, that 
provides for payment to a beneficiary designated by the plan 
participant for whom the plan is established. The term 
includes, without limitation, such plans regardless of source 
of funding, and, for example, includes pensions, annuities, 
stock bonus plans, employee stock ownership plans, profit 
sharing plans, self-employed retirement plans, individual 
retirement accounts, individual retirement annuities, and 
retirement bonds, as well as any other retirement plan or pro- 
gram. 

(c) "Trustee" includes any custodian under chapter 
11.114 RCW or any similar statutory provisions of any other 
state and the terms "trust agreement" and "will" refer to the 
provisions of chapter 11.114 RCW or such similar statutory 
provisions of any other state. 

(5) Enactment of this section does not invalidate life 
insurance policy or retirement plan beneficiary designations 
executed prior to January 1, 1985, naming a trustee estab- 
lished by will or by trust agreement. [1999 c 42 § 623; 1991 
c 193 § 29; 1985 c 30 § 59. Prior: 1984 c 149 § 91.] 


Short title—Application—Purpose—Severability—1985 c 30: See 
RCW 11.02.900 through 11.02.903. 
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Additional notes found at www.leg.wa.gov 


11.98.200 Beneficiary trustee—Limitations on 
power. Due to the inherent conflict of interest that exists 
between a trustee and a beneficiary of a trust, unless the terms 
of a trust refer specifically to RCW 11.98.200 through 
11.98.240 and provide expressly to the contrary, the powers 
conferred upon a trustee who is a beneficiary of the trust, 
other than the trustor as a trustee, cannot be exercised by the 
trustee to make: 

(1) Discretionary distributions of either principal or 
income to or for the benefit of the trustee, except to provide 
for the trustee's health, education, maintenance, or support as 
described under section 2041 or 2514 of the Internal Revenue 
Code and the applicable regulations adopted under that sec- 
tion; 

(2) Discretionary allocations of receipts or expenses as 
between principal and income, unless the trustee acts in a 
fiduciary capacity whereby the trustee has no power to 
enlarge or shift a beneficial interest except as an incidental 
consequence of the discharge of the trustee's fiduciary duties; 
or 

(3) Discretionary distributions of either principal or 
income to satisfy a legal obligation of the trustee. 

A proscribed power under this section that is conferred 
upon two or more trustees may be exercised by the trustees 
that are not disqualified under this section. If there is no 
trustee qualified to exercise a power proscribed under this 
section, a person described in RCW 11.96A.080 who is enti- 
tled to seek judicial proceedings with respect to a trust may 
apply to a court of competent jurisdiction to appoint another 
trustee who would not be disqualified, and the power may be 
exercised by another trustee appointed by the court. Alterna- 
tively, another trustee who would not be disqualified may be 
appointed in accordance with the provisions of the trust 
instrument if the procedures are provided, or as set forth in 
RCW 11.98.039 as if the office of trustee were vacant, or by 
a nonjudicial dispute resolution agreement under RCW 
11.96A.220. [1999 c 42 § 624; 1994 c 221 § 65; 1993 c 339 
§ 2.] 


Additional notes found at www.leg.wa.gov 


11.98.210 Beneficiary trustee—Disregard of provi- 
sion conferring absolute or similar power—Power of 
removal. Ifa trustee is a beneficiary of the trust and the trust 
instrument confers the power to make distributions of princi- 
pal or income for the trustee's health, education, support, or 
maintenance as described in section 2041 or 2514 of the 
Internal Revenue Code and the applicable regulations 
adopted under that section, then a trust provision purporting 
to confer "absolute," "sole," "complete," "conclusive," or a 
similar discretion relating to the exercise of such trustee pow- 
ers shall be disregarded in the exercise of the power, and the 
power may then only be exercised reasonably and in accor- 
dance with the ascertainable standard as set forth in RCW 
11.98.200 and this section. A person who has the right to 
remove or to replace a trustee does not possess nor may the 
person be deemed to possess by virtue of having that right the 
powers of the trustee who is subject to removal or replace- 
ment. [1993 c 339 § 3.] 


Additional notes found at www.leg.wa.gov 
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11.98.220 Beneficiary trustee—Inferences of law— 
Judicial review. RCW 11.98.200 through 11.98.240 do not 
raise any inference that the law of this state prior to July 25, 
1993, was different than under RCW 11.98.200 through 
11.98.240. Further, RCW 11.98.200 through 11.98.240 do 
not raise an inference that prior to July 25, 1993, a trustee's 
exercise or failure to exercise a power described in RCW 
11.98.200 through 11.98.240 was not subject to review by a 
court of competent jurisdiction for abuse of discretion or 
breach of fiduciary duty under chapter 11.96A RCW or other 
applicable law. Following July 25, 1993, the power of judi- 
cial review continues to apply. [1999 c 42 § 625; 1993 c 339 
$4] 


Additional notes found at www.leg.wa.gov 


11.98.230 Beneficiary trustee—Income under mari- 
tal deduction—Spousal power of appointment. Notwith- 
standing any provision of RCW 11.98.200 through 11.98.240 
seemingly to the contrary, RCW 11.98.200 through 
11.98.240 do not limit or restrict the distribution of income of 
a trust that qualifies or that otherwise could have qualified for 
the marital deduction under section 2056 or 2523 of the Inter- 
nal Revenue Code, those Internal Revenue Code sections 
requiring that all income be distributed to the spouse of the 
decedent or of the trustor at least annually, whether or not an 
election was in fact made under section 2056(b)(7) or 2523(f) 
of the Internal Revenue Code. Further, RCW 11.98.200 
through 11.98.240 do not limit or restrict the power of a 
spouse of the trustor or the spouse of the decedent to exercise 
a power of appointment described in section 2056(b)(5) or 
2523(e) of the Internal Revenue Code with respect to that 
portion of the trust that could otherwise qualify for the mari- 
tal deduction under either of those Internal Revenue Code 
sections. [1993 c 339 § 5.] 


Additional notes found at www.leg.wa.gov 


11.98.240 Beneficiary trustee—Applicability— 
Exceptions—Election of exception—Cause of action. 
(1)(a) RCW 11.98.200 and 11.98.210 respectively apply to: 

(i) A trust established under a will, codicil, trust agree- 
ment, declaration of trust, deed, or other instrument executed 
after July 25, 1993, unless the instrument's terms refer specif- 
ically to RCW 11.98.200 or 11.98.210 respectively and pro- 
vide expressly to the contrary. However, except for RCW 
11.98.200(3), the 1994 c 221 amendments to RCW 11.98.200 
apply to a trust established under a will, codicil, trust agree- 
ment, declaration of trust, deed, or other instrument executed 
after January 1, 1995, unless the instrument's terms refer spe- 
cifically to RCW 11.98.200 and provide expressly to the con- 
trary. 

(ii) A trust created under a will, codicil, trust agreement, 
declaration of trust, deed, or other instrument executed before 
July 25, 1993, unless: 

(A) The trust is revoked or amended and the terms of the 
amendment refer specifically to RCW 11.98.200 and provide 
expressly to the contrary; 

(B) All parties in interest, as defined in subsection (3) of 
this section elect affirmatively, in the manner prescribed in 
subsection (4) of this section, not to be subject to the applica- 
tion of this subsection. The election must be made by the later 
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of September 1, 2000, or three years after the date on which 
the trust becomes irrevocable; or 

(C) A person entitled to judicial proceedings for a decla- 
ration of rights or legal relations under RCW 11.96A.080 
obtains a judicial determination that the application of this 
subsection (1)(a)(ii) to the trust is inconsistent with the provi- 
sions or purposes of the will or trust. 

(b) Notwithstanding (a) of this subsection, RCW 
11.98.200 and 11.98.210 respectively apply to a trust estab- 
lished under a will or codicil of a decedent dying on or after 
July 25, 1993, and to an inter vivos trust to which the trustor 
had on or after July 25, 1993, the power to terminate, revoke, 
amend, or modify, unless: 

(i) The terms of the instrument specifically refer to RCW 
11.98.200 or 11.98.210 respectively and provide expressly to 
the contrary; or 

(ii) The decedent or the trustor was not competent, on 
July 25, 1993, to change the disposition of his or her property, 
or to terminate, revoke, amend, or modify the trust, and did 
not regain his or her competence to dispose, terminate, 
revoke, amend, or modify before the date of the decedent's 
death or before the trust could not otherwise be revoked, ter- 
minated, amended, or modified by the decedent or trustor. 

(2) RCW 11.98.200 neither creates a new cause of action 
nor impairs an existing cause of action that, in either case, 
relates to a power proscribed under RCW 11.98.200 that was 
exercised before July 25, 1993. RCW 11.98.210 neither cre- 
ates a new cause of action nor impairs an existing cause of 
action that, in either case, relates to a power proscribed, lim- 
ited, or qualified under RCW 11.98.210. 

(3) For the purpose of subsection (1)(a)(1i) of this sec- 
tion, "parties in interest" means those persons identified as 
"parties" under *RCW 11.96A.030(4). 

(4) The affirmative election required under subsection 
(1)(a)(i)(B) of this section must be made in the following 
manner: 

(a) If the trust is revoked or amended, through a revoca- 
tion of or an amendment to the trust; or 

(b) Through a nonjudicial dispute resolution agreement 
described in RCW 11.96A.220. [1999 c 42 § 626; 1997 c 252 
§ 76; 1994 c 221 § 66; 1993 c 339 § 6.] 

*Reviser's note: RCW 11.96A.030 was alphabetized pursuant to RCW 
1.08.015(2)(k), changing subsection (4) to subsection (5). 


Additional notes found at www.leg.wa.gov 


11.98.900 Application of RCW 11.98.130 through 
11.98.160. The provisions of RCW 11.98.130 through 
11.98.160 are applicable to any instrument purporting to cre- 
ate a trust regardless of the date such instrument bears, unless 
it has been previously adjudicated in the courts of this state. 
[1985 c 30 § 60. Prior: 1984 c 149 § 93; 1971 ex.s. c 229 § 1; 
1965 c 145 § 11.98.050; prior: 1959 c 146 § 5. Formerly 
RCW 11.98.050.] 


Short tithe—Application—Purpose—Severability—1985 c 30: See 
RCW 11.02.900 through 11.02.903. 


Additional notes found at www.leg.wa.gov 


11.98.920 Short title. This act shall be known as the 
"Washington Trust Act." [1985 c 30 § 62. Prior: 1959 c 124 
§ 12. Formerly RCW 30.99.910.] 
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Short title—Application—Purpose—Severability—1985 c 30: See 
RCW 11.02.900 through 11.02.903. 


11.98.930 Construction—Chapter applicable to state 
registered domestic partnerships—2009 c 521. For the 
purposes of this chapter, the terms spouse, marriage, marital, 
husband, wife, widow, widower, next of kin, and family shall 
be interpreted as applying equally to state registered domestic 
partnerships or individuals in state registered domestic part- 
nerships as well as to marital relationships and married per- 
sons, and references to dissolution of marriage shall apply 
equally to state registered domestic partnerships that have 
been terminated, dissolved, or invalidated, to the extent that 
such interpretation does not conflict with federal law. Where 
necessary to implement chapter 521, Laws of 2009, gender- 
specific terms such as husband and wife used in any statute, 
tule, or other law shall be construed to be gender neutral, and 
applicable to individuals in state registered domestic partner- 
ships. [2009 c 521 § 39.] 


Chapter 11.984 RCW 


TRUSTS—TRUSTEE'S DELEGATION OF DUTIES— 
INVESTMENTS—STATUTORY TRUST ADVISORS 


Sections 


11.98A.010 Application of chapter. 

11.98A.020 Governing instrument. 

11.98A.030 Statutory trust advisor. 

11.98A.040 Remedies for breach of duty. 

11.98A.050 Measure of liability for breach of duty—Excuse from liability. 

11.98A.060 Vacancy—Directed trusts. 

11.98A.070 Statutory trust advisor's duty to inform and report—Notice to 
beneficiary. 

11.98A.080 Statutory trust advisor subject to court jurisdiction. 

11.98A.090 Statutory trust advisor's right to request information and bring 
proceedings. 

11.98A.100 Directed trustee—Directed trustee's liability for action or inac- 
tion of statutory trust advisor—No duty to review actions of 
statutory trust advisor. 

11.98A.110 Statutes of limitation. 

11.98A.120 Application of other provisions of probate and trust law. 

11.98A.900 Short title—2015 c 115. 


11.98A.010 Application of chapter. This chapter 
applies to a trust only if expressly invoked in a governing 
instrument, as defined in RCW 11.98A.020, and the trust has 
its situs in Washington under RCW 11.98.005. This chapter 
does not create any inference that arrangements similar to a 
statutory trust advisor or directed trustee under governing 
instruments that do not expressly invoke this chapter are 
either invalid or unenforceable. [2015 c 115 § 4.] 


11.98A.020 Governing instrument. As used in this 
chapter, "governing instrument" means the will, trust instru- 
ment, court order, exercise of power of appointment, or bind- 
ing agreement under RCW 11.96A.220 appointing, designat- 
ing, or providing for a method for appointing a statutory trust 
advisor under this chapter. [2015 c 115 § 5.] 


11.98A.030 Statutory trust advisor. (1) As used in 
this chapter, "statutory trust advisor" means one or more per- 
sons as the context requires, including, without limitation, a 
trust advisor, special trustee, trust protector, or committee, 
who, under the terms of the governing instrument, is 
expressly made subject to the provisions of this chapter, and 
who has a power or duty to direct, consent to, or disapprove 
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an action, or has a power or duty that would normally be 
required of a trustee. The powers and duties granted to a stat- 
utory trust advisor under the governing instrument may 
include but are not limited to: 

(a) The power to direct the acquisition, management, 
disposition, or retention of any trust investment; 

(b) The power to direct a trustee to make or withhold dis- 
tributions to beneficiaries; 

(c) The power to consent to a trustee's action or inaction 
relating to investments of trust assets; 

(d) The power to consent to a trustee's action or inaction 
in making distributions to beneficiaries; 

(e) The power to increase or decrease any interest of any 
beneficiary in the trust, to grant a power of appointment to 
one or more trust beneficiaries, or to terminate or amend any 
power of appointment granted in the trust. However, a modi- 
fication, amendment, or grant of a power of appointment may 
not: 

(i) Grant a beneficial interest in a charitable trust with 
only charitable beneficiaries to any noncharitable interest or 
purpose; or 

(ii) Unless the governing instrument provides otherwise, 
expressly or impliedly grant any power that would cause all 
or any portion of the trust estate to be includible in the gross 
estate of the trustor, trustee, statutory trust advisor, or any 
trust beneficiary for estate tax purposes; 

(f) The power to modify or amend the governing instru- 
ment to achieve favorable tax status or respond to changes in 
any applicable federal, state, or other tax law affecting the 
trust, including, without limitation, any rulings, regulations, 
or other guidance implementing or interpreting such laws; 

(g) The power to modify or amend the governing instru- 
ment to take advantage of changes in (1) the rule against per- 
petuities, (ii) laws governing restraints on alienation, or (iii) 
other state laws restricting the terms of the trust, the distribu- 
tion of trust property, or the administration of the trust; 

(h) The power to appoint a successor trustee, trust advi- 
sor, or statutory trust advisor; 

(i) The power to change the governing law or principal 
place of administration of the trust; and 

(j) The power to remove a trustee, trust advisor, or statu- 
tory trust advisor for the reasons stated in the governing 
instrument. 

(2) Unless provided otherwise in the governing instru- 
ment, the exercise of a power by a statutory trust advisor shall 
be exercised in the sole and absolute discretion of the statu- 
tory trust advisor and shall be binding on all other persons. 

(3) Any of the powers enumerated in subsection (1) of 
this section, as they exist at the time of the signing of the gov- 
erning instrument, may, by appropriate reference made 
thereto, be incorporated in whole or in part in such instru- 
ment, by a clearly expressed intention in the governing 
instrument. 

(4)(a) In exercising any power or refraining from exer- 
cising any power granted to such statutory trust advisor in the 
governing instrument, a statutory trust advisor shall have a 
fiduciary duty with respect to each power to act in accordance 
with the terms and purposes of the trust and solely in the 
interests of the beneficiaries. 

(b) Notwithstanding (a) of this subsection, a statutory 
trust advisor who has accepted appointment and holds any of 
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the powers enumerated in subsection (1)(c) through (j) of this 
section has no duty to monitor the administration of the trust 
to determine whether that power should be exercised except 
upon request of the trustee or a qualified beneficiary under 
chapter 11.98 RCW, or unless otherwise provided under the 
governing instrument. The extent of the duty of a statutory 
trust advisor to monitor the administration of the trust to 
determine if any other power granted to the statutory trust 
advisor should be exercised will be determined based upon 
the scope and nature of the power under the governing instru- 
ment and the then existing circumstances of the trust. In no 
event may the governing instrument relieve the statutory trust 
advisor from the fiduciary duty described in this subsection 
or relieve the statutory trust advisor from the duty to act in 
good faith and with honest judgment. 

(5) A statutory trust advisor may accept appointment by 
written notice to the trustee, by taking affirmative action to 
exercise powers or perform duties granted to the statutory 
trust advisor or by any other means provided in the governing 
instrument. 

(6) Unless otherwise provided in the governing instru- 
ment, whenever any power is jointly granted to more than 
one statutory trust advisor, RCW 11.98.016 applies to the 
exercise of powers by the statutory trust advisors. 

(7) A statutory trust advisor is entitled to the same pro- 
tection from liability provided to a directed trustee under 
RCW 11.98A.100(2) with respect to each power, duty, or 
function granted or reserved exclusively to the trustee or any 
one or more other statutory trust advisors. 

(8) A statutory trust advisor may at any time decline to 
serve or resign as statutory trust advisor by written notice to 
the then serving trustee of the trust, unless another procedure 
is prescribed by the governing instrument. 

(9) Except as otherwise provided in the governing instru- 
ment, a statutory trust advisor is entitled to reasonable com- 
pensation considering all circumstances including the time, 
effort, skill, and responsibility involved in the performance of 
services by the statutory trust advisor. [2015 c 115 § 6.] 


11.98A.040 Remedies for breach of duty. (1) Ifa stat- 
utory trust advisor breaches a fiduciary duty with respect to a 
power granted to the statutory trust advisor in the governing 
instrument, or threatens to commit such a breach, a trustee or 
beneficiary of the trust may file a petition under chapter 
11.96A RCW for any of the following purposes that is appro- 
priate: 

(a) To compel the statutory trust advisor to perform the 
statutory trust advisor's duties; 

(b) To enjoin the statutory trust advisor from committing 
a breach of fiduciary duty; 

(c) To compel the statutory trust advisor to redress a 
breach of fiduciary duty by payment of money or otherwise; 

(d) To require the trustee to assume responsibility for a 
power or duty given to a statutory trust advisor in the govern- 
ing instrument; 

(e) To remove the statutory trust advisor; 

(f) To set aside acts of the statutory trust advisor; 

(g) To reduce or deny compensation of the statutory trust 
advisor; 

(h) To impose an equitable lien or a constructive trust on 
trust property; or 
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(i) To trace trust property that has been wrongfully dis- 
posed of and recover the property or its proceeds. 

(2) The remedies set forth in this section against a statu- 
tory trust advisor are exclusively in equity, but nothing in this 
section prevents the beneficiary or trustee from seeking any 
other appropriate remedy provided by statute or the common 
law, including damages. [2015 c 115 § 7.] 


11.98A.050 Measure of liability for breach of duty— 
Excuse from liability. (1) If the statutory trust advisor com- 
mits a breach of fiduciary duty, the statutory trust advisor is 
chargeable in the same manner as a trustee under RCW 
11.98.085. 

(2) Anything in this Title 11 RCW to the contrary not- 
withstanding, if the statutory trust advisor has acted reason- 
ably and in good faith under the circumstances as known to 
the statutory trust advisor, the court, in its discretion, may 
excuse the statutory trust advisor in whole or in part from lia- 
bility under subsection (1) of this section if it would be equi- 
table to do so. 

(3) The provisions in this section for liability of a statu- 
tory trust advisor for breach of fiduciary duty do not prevent 
resort to any other remedy available under the statutory or 
common law. [2015c 115 § 8.] 


11.98A.060 Vacancy—Directed trusts. (1) Except as 
otherwise provided by the terms of the governing instrument, 
upon learning of a vacancy in the office of statutory trust 
advisor, (a) the trustee is vested with any fiduciary power or 
duty that otherwise would be vested in the trustee but that by 
the terms of the governing instrument was vested in the stat- 
utory trust advisor, until such time that a statutory trust advi- 
sor is appointed pursuant to the terms of the governing instru- 
ment or by a court upon the petition of any person interested 
in the trust; and (b) if the trustee determines that the terms of 
the governing instrument require the vacancy to be filled, the 
trustee may petition the court to fill the vacancy. 

(2) Notwithstanding subsection (1)(a) of this section, a 
trustee is not liable for failing to exercise or assume any 
power or duty held by a statutory trust advisor and conferred 
upon the trustee by subsection (1)(a) of this section for the 
sixty-day period immediately following the date the trustee 
learns of such vacancy. [2015 c 115 § 9.] 


11.98A.070 Statutory trust advisor's duty to inform 
and report—Notice to beneficiary. (1) A statutory trust 
advisor shall: 

(a) Keep the trustee and the qualified beneficiaries under 
chapter 11.98 RCW reasonably informed of the administra- 
tion of the trust with respect to the specific duties or functions 
being performed by the statutory trust advisor; 

(b) Upon request by the trustee, provide the trustee with 
requested information regarding the administration of the 
trust with respect to the specific duties or functions being per- 
formed by the statutory trust advisor; and 

(c) Except as otherwise provided by the terms of the gov- 
erning instrument, upon request by a qualified beneficiary, 
provide the requesting qualified beneficiary promptly, unless 
unreasonable under the circumstances, with such information 
as is reasonably necessary to enable the qualified beneficiary 
to enforce his or her rights under the trust with respect to the 
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specific duties or functions being performed by the statutory 
trust advisor. 

(2) Neither the performance nor the failure to perform of 
a statutory trust advisor designated by the terms of the trust as 
provided in this subsection affects the limitation on the liabil- 
ity of the directed trustee provided by RCW 11.98A.100(2). 
[2015 c 115 § 10.] 


11.98A.080 Statutory trust advisor subject to court 
jurisdiction. (1) By accepting appointment to serve as a stat- 
utory trust advisor, the statutory trust advisor submits person- 
ally to the jurisdiction of the courts of this state even if invest- 
ment advisory agreements or other related agreements pro- 
vide otherwise, and the statutory trust advisor may be made a 
party to any action or proceeding relating to a decision, 
action, or inaction of the statutory trust advisor. 

(2) A statutory trust advisor is not a necessary party to a 
judicial proceeding involving the trust under RCW 
11.96A.080 or to a nonjudicial agreement involving the trust 
made under RCW 11.96A.220, unless the matter that is the 
subject of the proceeding or agreement affects the duties or 
functions being performed by the statutory trust advisor. 
[2015c 115 § 11.] 


11.98A.090 Statutory trust advisor's right to request 
information and bring proceedings. (1) Except to the 
extent that the governing instrument provides otherwise, a 
statutory trust advisor may request the trustee or a beneficiary 
to provide such information as is reasonably necessary to 
enable the statutory trust advisor to perform the specific 
duties or functions given to the statutory trust advisor under 
the governing instrument. 

(2) Except to the extent that the governing instrument 
provides otherwise, a statutory trust advisor may file a peti- 
tion under chapter 11.96A RCW for the determination of any 
matter relating to the specific duties or functions given to the 
statutory trust advisor under the governing instrument. [2015 
c 115 § 12.] 


11.98A.100 Directed trustee—Directed trustee's lia- 
bility for action or inaction of statutory trust advisor—No 
duty to review actions of statutory trust advisor. (1) As 
used in this chapter, "directed trustee" means a trustee that, 
under the terms of the governing instrument: 

(a) Must follow the direction of a statutory trust advisor 
as to a particular duty or function, to the extent the trustee fol- 
lows any such direction; 

(b)May not undertake a particular duty or 
function without direction from a statutory trust advisor, to 
the extent the trustee fails to undertake such duty or function 
due to the absence of such direction; 

(c) Must obtain the consent or authorization of a statu- 
tory trust advisor with respect to a particular duty or function, 
to the extent the trustee timely seeks but fails to obtain such 
consent or authorization; or 

(d) Must obtain the consent or authorization of a statu- 
tory trust advisor with respect to a particular duty or function, 
to the extent the trustee obtains such consent or authorization 
and acts in accordance therewith, but only if and to the extent 
that the governing instrument clearly indicates that the pro- 
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tections of directed trustee status are intended by the testator, 
trustor, or power holder. 

(2) A directed trustee is not liable, either individually or 
as trustee, for the following: 

(a) Any loss that results from compliance with the statu- 
tory trust advisor's direction or from actions taken with the 
prior consent or authorization of the statutory trust advisor; 

(b) Any loss that results from any action or inaction of a 
statutory trust advisor with respect to any power granted to 
the statutory trust advisor under the governing instrument; or 

(c) Any loss that results from a failure to take any action 
proposed by a directed trustee that requires the prior consent 
of a statutory trust advisor, if the directed trustee who had a 
duty to propose such action timely sought but failed to obtain 
that consent. 

(3) Absent clear and convincing evidence to the con- 
trary, the actions of the directed trustee pertaining to matters 
within the scope of the statutory trust advisor's authority, 
such as confirming that the statutory trust advisor's directions 
have been carried out and recording and reporting actions 
taken at the statutory trust advisor's direction or other infor- 
mation pursuant to RCW 11.98A.070, are presumed to be 
administrative actions taken by the directed trustee solely to 
allow the directed trustee to perform those duties assigned to 
the directed trustee under the terms of the governing instru- 
ment, and the administrative actions do not constitute an 
undertaking by the directed trustee to monitor the statutory 
trust advisor or otherwise participate in actions within the 
scope of the statutory trust advisor's authority. 

(4) Whenever a directed trustee is to follow the direction 
of a statutory trust advisor, then, except to the extent that the 
terms of the governing instrument provide otherwise, the 
directed trustee has no duty to: 

(a) Monitor the conduct of the statutory trust advisor, or 
provide advice to the statutory trust advisor or consult with 
the statutory trust advisor, including, without limitation, any 
duty to perform investment or suitability reviews, inquiries, 
or investigations or to make recommendations or evaluations 
with respect to any investments to the extent the statutory 
trust advisor has authority to direct the acquisition, disposi- 
tion, or retention of any such investment; 

(b) Communicate with or warn or apprise any benefi- 
ciary or third party concerning instances in which the 
directed trustee would or might have exercised the directed 
trustee's own discretion in a manner different from the man- 
ner directed by the statutory trust advisor; or 

(c) Commence a proceeding against the statutory trust 
advisor. 

(5) This section does not relieve the trustee of the 
trustee's duty under RCW 11.97.010 to act in good faith and 
with honest judgment. [2015 c 115 § 13.] 


11.98A.110 Statutes of limitation. The provisions of 
RCW 11.96A.070 with respect to limitations on actions 
against a trustee shall apply to any claims against a statutory 
trust advisor arising out of any power or duty granted to, or 
function being performed by, the statutory trust advisor under 
the governing instrument. For purposes of a report described 
in RCW 11.96A.070(1)(b), a statutory trust advisor is a 
trustee only with respect to the specific duties and functions 
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being performed by the statutory trust advisor. [2015 c 115 § 
14.] 


11.98A.120 Application of other provisions of pro- 
bate and trust law. Chapters 11.96A, 11.97, 11.98, 11.100, 
11.104A, and 11.108 RCW apply to a statutory trust advisor 
with respect to the powers, duties, or functions given to a stat- 
utory trust advisor in the governing instrument in the same 
manner as if the statutory trust advisor was acting as trustee 
with respect to those powers, duties, or functions. [2015 c 
115 § 15.] 


11.98A.900 Short title—2015 c 115. This act may be 


known and cited as the Washington directed trust act. [2015 
c 115 § 16.) 


Chapter 11.99 RCW 


CONSTRUCTION 
Sections 
11.99.010 Effective date of title. 
11.99.013 Headings not part of law. 
11.99.015 Repeal. 
11.99.020 Savings clause—Rights not affected. 


11.99.010 Effective date of title. This title shall take 
effect and be in force on and after the first day of July, 1967; 
except that sections 11.44.055, 11.44.065, 11.44.070 and 
11.44.080 shall take effect on July 1, 1965, and the repeal of 
the following acts or parts of acts as listed in section 
11.99.015 shall also take effect on July 1, 1965, to wit: In 
subsection (10), section 1444, Code of 1881; in subsection 
(47), section 95, chapter 156, Laws of 1917; in subsection 
(48), section 1, chapter 23, Laws of 1919; in subsection (64), 
section 1, chapter 112, Laws of 1929; in subsection (66), sec- 
tion 123, chapter 180, Laws of 1935; in subsection (71), sec- 
tion 8, chapter 202, Laws of 1939; and in subsection (111), 
section 83.16.040, chapter 15, Laws of 1961. Except as above 
provided the procedures herein prescribed shall govern all 
proceedings in probate brought after the effective date of the 
title and, also, all further procedure and proceedings in pro- 
bate then pending, except to the extent that in the opinion of 
the court their application in particular proceedings or part 
thereof would not be feasible or would work injustice, in 
which event the former procedure shall apply. [1965 c 145 § 
11.99.010.] 


11.99.013 Headings not part of law. Title headings, 
chapter headings, and section or subsection headings, as used 
in this title do not constitute any part of the law. [1965 c 145 
§ 11.99.013.] 

11.99.015 Repeal. See 1965 c 145 § 11.99.015. 

11.99.020 Savings clause—Rights not affected. No 
act done in any proceeding commenced before this title takes 
effect and no accrued right shall be impaired by its provi- 
sions. When a right is acquired, extinguished or barred upon 
the expiration of a prescribed period of time which has com- 
menced to run by the provisions of any statute in force before 
this title takes effect, such provisions shall remain in force 
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and be deemed a part of this code with respect to such right. 
[1965 c 145 § 11.99.020.] 


Chapter 11.100 RCW 
INVESTMENT OF TRUST FUNDS 


Sections 


11.100.010 Provisions of chapter to control—A\|teration by controlling 
instrument. 

11.100.015 Guardians, guardianships and funds are subject to chapter. 
11.100.020 Management of trust assets by fiduciary. 

11.100.023 Authority of fiduciary to invest in certain enterprises. 
11.100.025 Spousal or domestic partnership deduction interests. 
11.100.030 Investment in savings accounts—Requirements. 
11.100.035 Investments in securities of certain investment trusts. 
11.100.037 Investment or distribution of funds held in fiduciary capac- 
ity—Deposit in other departments authorized—Collateral 
security required, exception. 

11.100.040 Court may permit deviation from terms of trust instrument. 
11.100.045 Fiduciary—Duty to beneficiaries. 

11.100.047 Fiduciary—Duty to diversify. 

11.100.050 Scope of chapter. 

11.100.060 Fiduciary may hold and retain trust property—Investments— 
Liability. 

.100.070 Meaning of terms in trust instrument. 

.100.090 Dealings with self or affiliate. 

-100.120 Use of trust funds for life insurance. 

-100.130 Person to whom power or authority to direct or control acts of 
fiduciary or investments of a trust is conferred deemed a 
fiduciary—Liability. 

11.100.140 Notice and procedure for nonroutine transactions. 


Trust provisions may relieve trustee from duty, restriction, or liability 
imposed by statute: RCW 11.97.010. 


11.100.010 Provisions of chapter to control—Alter- 
ation by controlling instrument. Any corporation, associa- 
tion, or person handling or investing trust funds as a fiduciary 
shall be governed in the handling and investment of such 
funds as in this chapter specified. A fiduciary who invests 
and manages trust assets owes a duty to the beneficiaries of 
the trust to comply with requirements of this chapter. The 
specific requirements of this chapter may be expanded, 
restricted, eliminated, or otherwise altered by provisions of 
the controlling instrument. [1995 c 307 § 1; 1985 c 30 § 63. 
Prior: 1955 c 33 § 30.24.010; prior: 1947 c 100 § 1; Rem. 
Supp. 1947 § 3255-10a. Formerly RCW 30.24.010.] 

Short tithe—Application—Purpose—Severability—1985 c 30: See 
RCW 11.02.900 through 11.02.903. 


Additional notes found at www.leg.wa.gov 


11.100.015 Guardians, guardianships and funds are 
subject to chapter. In addition to other fiduciaries, a guard- 
ian of any estate is a fiduciary within the meaning of this 
chapter; and in addition to other trusts, a guardianship of any 
estate is a trust within the meaning of this chapter; and in 
addition to other trust funds, guardianship funds are trust 
funds within the meaning of this chapter. [1985 c 30 § 64. 
Prior: 1955 c 33 § 30.24.015; prior: 1951 c 218 § 1. Formerly 
RCW 30.24.015.] 


Short tithe—Application—Purpose—Severability—1985 c 30: See 
RCW 11.02.900 through 11.02.903. 


11.100.020 Management of trust assets by fiduciary. 
(1) A trustee shall invest and manage trust assets as a prudent 
investor would, by considering the purposes, terms, distribu- 
tion requirements, and other circumstances of the trust. In 
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satisfying this standard, the trustee shall exercise reasonable 
care, skill, and caution. 

(2) A trustee's investment and management decisions 
respecting individual assets must be evaluated not in isolation 
but in the context of the trust portfolio as a whole and as a 
part of an overall investment strategy having risk and return 
objectives reasonably suited to the trust. 

(3) Among the circumstances that a trustee shall consider 
in investing and managing trust assets are such of the follow- 
ing as are relevant to the trust or its beneficiaries: 

(a) General economic conditions; 

(b) The possible effect of inflation or deflation; 

(c) The expected tax consequences of investment deci- 
sions or strategies; 

(d) The role that each investment or course of action 
plays within the overall portfolio, which may include finan- 
cial assets, interests in closely held enterprises, tangible and 
intangible personal property, and real property; 

(e) The expected total return from income and the appre- 
ciation of capital; 

(£) Other resources of the beneficiaries; 

(g) Needs for liquidity, regularity of income, and preser- 
vation or appreciation of capital; and 

(h) An asset's special relationship or special value, if any, 
to the purposes of the trust or to one or more of the beneficia- 
ries. 

(4) A trustee shall make a reasonable effort to verify 
facts relevant to the investment and management of trust 
assets. 

(5) A trustee may invest in any kind of property or type 
of investment consistent with the standards of this section. 

(6) A trustee who has special skills or expertise, or is 
named trustee in reliance upon the trustee's representation 
that the trustee has special skills or expertise, has a duty to 
use those special skills or expertise. [2015 c 115 § 18; 1995 
c 307 § 2; 1985 c 30 § 65. Prior: 1984 c 149 § 97; 1955 c 33 
§ 30.24.020; prior: 1947 c 100 § 2; Rem. Supp. 1947 § 3255- 
10b. Formerly RCW 30.24.020.] 

Short title—2015 c 115: See RCW 11.98A.900. 


Short title—Application—Purpose—Severability—1985 c 30: See 
RCW 11.02.900 through 11.02.903. 


Endowment care funds to be invested in accordance with RCW 11.100.020: 
RCW 68.44.030. 


Additional notes found at www.leg.wa.gov 


11.100.023 Authority of fiduciary to invest in certain 
enterprises. Subject to the standards of RCW 11.100.020, a 
fiduciary is authorized to invest in new, unproven, untried, or 
other enterprises with a potential for significant growth 
whether producing a current return, either by investing 
directly therein or by investing as a limited partner or other- 
wise in one or more commingled funds which in turn invest 
primarily in such enterprises. The aggregate amount of 
investments held by a fiduciary under the authority of this 
section valued at cost shall not exceed ten percent of the net 
fair market value of the trust corpus, including investments 
made under the authority of this section valued at fair market 
value, immediately after any such investment is made. Any 
investment which would have been authorized by this section 
if in force at the time the investment was made is hereby 
authorized. [1985 c 30 § 66. Prior: 1984 c 149 § 98.] 
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Short tithe—Application—Purpose—Severability—1985 c 30: See 
RCW 11.02.900 through 11.02.903. 


Securities in default ineligible for investment: RCW 30A.24.080. 


Additional notes found at www.leg.wa.gov 


11.100.025 Spousal or domestic partnership deduc- 
tion interests. Notwithstanding RCW 11.98.070(21)(a), 
11.100.060, or any other statutory provisions to the contrary, 
with respect to trusts which require by their own terms or by 
operation of law that all income be paid at least annually to 
the spouse or domestic partner of the trust's creator, which do 
not provide that on the termination of the income interest that 
the entire then remaining trust estate be paid to the estate of 
the spouse or domestic partner of the trust's creator, and for 
which a federal estate or gift tax marital deduction is claimed, 
any investment in or retention of unproductive property is 
subject to a power in the spouse or domestic partner of the 
trust's creator to require either that any such asset be made 
productive, or that it be converted to productive assets within 
a reasonable period of time unless the instrument creating the 
interest provides otherwise. [2008 c 6 § 929; 1985 c 30 § 67. 
Prior: 1984 c 149 § 99.] 


Part headings not law—Severability—2008 c 6: See RCW 26.60.900 
and 26.60.901. 


Short tithe—Application—Purpose—Severability—1985 c 30: See 
RCW 11.02.900 through 11.02.903. 


Securities in default ineligible for investment: RCW 30A.24.080. 


Additional notes found at www.leg.wa.gov 


11.100.030 Investment in savings accounts— 
Requirements. A corporation doing a trust business may 
invest trust funds in savings accounts with itself to the extent 
that deposits are insured by an agency of the federal govern- 
ment. Additional trust funds may be so invested by the corpo- 
ration only if it first sets aside under the control of its trust 
department as collateral security: 

(1) Direct obligations of the United States or other obli- 
gations fully guaranteed by the United States as to principal 
and interest; or 

(2) Bonds or other obligations which constitute general 
obligations of any state of the United States or municipal sub- 
division thereof. 

The securities so deposited or securities substituted 
therefor as collateral shall at all times be at least equal in mar- 
ket value to the amount of the funds so deposited. [1985 c 30 
§ 68. Prior: 1984 c 149 § 101; 1967 c 133 § 3; 1955 c 33 § 
30.24.030; prior: 1947 c 100 § 3; Rem. Supp. 1947 § 3255- 
10c. Formerly RCW 30.24.030.] 


Short tithe——Application—Purpose—Severability—1985 c 30: See 
RCW 11.02.900 through 11.02.903. 


Additional notes found at www.leg.wa.gov 


11.100.035 Investments in securities of certain 
investment trusts. (1) Within the standards of judgment and 
care established by law, and subject to any express provisions 
or limitations contained in any particular trust instrument, 
guardians, trustees, and other fiduciaries, whether individual 
or corporate, are authorized to acquire and retain securities of 
any open-end or closed-end management type investment 
company or investment trust registered under the federal 
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investment company act of 1940 as now or hereafter 
amended. 

(2) Within the limitations of subsection (1) of this sec- 
tion, whenever the trust instrument directs, requires, autho- 
rizes, or permits investment in obligations of the United 
States government, the fiduciary may invest in and hold such 
obligations either directly or in the form of securities of, or 
other interests in, an open-end or closed-end management 
type investment company or investment trust registered 
under the federal investment company act of 1940, as now or 
hereafter amended, if both of the following conditions are 
met: 

(a) The portfolio of the investment company or invest- 
ment trust is limited to obligations of the United States and to 
repurchase agreements fully collateralized by such obliga- 
tions; and 

(b) The investment company or investment trust takes 
delivery of the collateral for any repurchase agreement either 
directly or through an authorized custodian. 

(3) If the fiduciary is a bank or trust company, then the 
fact that the fiduciary, or an affiliate of the fiduciary, provides 
services to the investment company or investment trust such 
as that of an investment advisor, custodian, transfer agent, 
registrar, sponsor, distributor, manager, or otherwise, and is 
receiving reasonable compensation for those services does 
not preclude the bank or trust company from investing or 
reinvesting in the securities of the open-end or closed-end 
management investment company or investment trust. The 
fiduciary shall furnish a copy of the prospectus relating to the 
securities to each person to whom a regular periodic account- 
ing would ordinarily be rendered under the trust instrument 
or under RCW 11.106.020, upon the request of that person. 
The restrictions set forth under RCW 11.100.090 may not be 
construed as prohibiting the fiduciary powers granted under 
this subsection. [1995 c 307 § 3; 1994 c 221 § 68; 1989 c 97 
§ 1; 1985 c 30 § 69. Prior: 1955 c 33 § 30.24.035; prior: 1951 
c 132 § 1. Formerly RCW 30.24.035.] 


Short title—Application—Purpose—Severability—1985 c 30: See 
RCW 11.02.900 through 11.02.903. 


Additional notes found at www.leg.wa.gov 


11.100.037 Investment or distribution of funds held 
in fiduciary capacity—Deposit in other departments 
authorized—Collateral security required, exception. 
Funds held by a bank or trust company in a fiduciary capacity 
awaiting investment or distribution shall not be held unin- 
vested or undistributed any longer than is reasonable for the 
proper management of the account. These funds, including 
managing agency accounts, may, unless prohibited by the 
instrument creating the trust or by other statutes of this state, 
be deposited in the commercial or savings or other depart- 
ment of the bank or trust company, only if the bank or trust 
company first sets aside under control of the trust department 
as collateral security: 

(1) Direct obligations of the United States or other obli- 
gations fully guaranteed by the United States as to principal 
and interest; or 

(2) Bonds or other obligations which constitute general 
obligations of any state of the United States or municipal sub- 
division thereof. 
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The securities so deposited or securities substituted 
therefor as collateral shall at all times be at least equal in mar- 
ket value to the amount of the funds so deposited, but such 
security shall not be required to the extent that the funds so 
deposited are insured by an agency of the federal govern- 
ment. [1985 c 30 § 70. Prior: 1984 c 149 § 104; 1967 c 133 § 
4. Formerly RCW 30.24.037.] 

Short tithe—Application—Purpose—Severability—1985 c 30: See 
RCW 11.02.900 through 11.02.903. 


Additional notes found at www.leg.wa.gov 


11.100.040 Court may permit deviation from terms 
of trust instrument. Nothing contained in this chapter shall 
be construed as restricting the power of a court of proper 
jurisdiction to permit a fiduciary to deviate from the terms of 
any will, agreement, or other instrument relating to the acqui- 
sition, investment, reinvestment, exchange, retention, sale, or 
management of fiduciary property. [1985 c 30 § 71. Prior: 
1955 c 33 § 30.24.040; prior: 1947 c 100 § 4; Rem. Supp. 
1947 § 3255-10d. Formerly RCW 30.24.040.] 


Short tithe—Application—Purpose—Severability—1985 c 30: See 
RCW 11.02.900 through 11.02.903. 


11.100.045 Fiduciary—Duty to beneficiaries. A fidu- 
ciary shall invest and manage the trust assets solely in the 
interests of the trust beneficiaries. If a trust has two or more 
beneficiaries, the fiduciary shall act impartially in investing 
and managing the trust assets, taking into account any differ- 
ing interests of the beneficiaries. [1995 c 307 § 4.] 


Additional notes found at www.leg.wa.gov 


11.100.047 Fiduciary—Duty to diversify. Subject to 
the provisions of RCW 11.100.060 and any express provi- 
sions in the trust instrument to the contrary, a fiduciary shall 
diversify the investments of the trust unless the fiduciary rea- 
sonably determines that, because of special circumstances, 
the purposes of the trust are better served without diversify- 
ing. [1995 c 307 § 5.] 


Additional notes found at www.leg.wa.gov 


11.100.050 Scope of chapter. The provisions of this 
chapter govern fiduciaries acting under wills, agreements, 
court orders, and other instruments effective before or after 
January 1, 1985. [1985 c 30 § 72. Prior: 1984 c 149 § 107; 
1955 c 33 § 30.24.050; prior: 1947 c 100 § 5; Rem. Supp. 
1947 § 3255-10e. Formerly RCW 30.24.050.] 

Short tithe—Application—Purpose—Severability—1985 c 30: See 
RCW 11.02.900 through 11.02.903. 


Additional notes found at www.leg.wa.gov 


11.100.060 Fiduciary may hold and retain trust 
property—Investments— Liability. Subject to express pro- 
visions to the contrary in the trust instrument, any fiduciary 
may hold and retain any real or personal property received 
into or acquired by the trust from any source. Except as to 
trust property acquired for consideration, a fiduciary may 
hold and retain any such property without need for diversifi- 
cation as to kinds or amount and whether or not the property 
is income producing. 

Any fiduciary may invest funds held in trust under an 
instrument creating the trust in any manner and in any invest- 
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ment or in any class of investments authorized by the instru- 
ment. 

The investments described in this section are permissible 
even though the securities or other property are not permitted 
under other provisions of this chapter, and even though the 
securities may be securities issued by the corporation that is 
the fiduciary. 

A fiduciary is not liable for any loss incurred with 
respect to any investment held under the authority of or pur- 
suant to this section if that investment was permitted when 
received or when the investment was made by the fiduciary, 
and if the fiduciary exercises due care and prudence in the 
disposition or retention of any such investment. [1985 c 30 § 
73. Prior: 1984 c 149 § 108.] 


Short tithe—Application—Purpose—Severability—1985 c 30: See 
RCW 11.02.900 through 11.02.903. 


Additional notes found at www.leg.wa.gov 


11.100.070 Meaning of terms in trust instrument. 
The terms "legal investment" or "authorized investment" or 
words of similar import, as used in any such instrument, shall 
be taken to mean any investment which is permitted by the 
terms of RCW 11.100.020. [1985 c 30 § 74. Prior: 1984 c 
149 § 110; 1955 c 33 § 30.24.070; prior: 1947 c 100 § 7; 1941 
c 41 § 13; Rem. Supp. 1947 § 3255-13. Formerly RCW 
30.24.070.] 


Short tithe——Application—Purpose—Severability—1985 c 30: See 
RCW 11.02.900 through 11.02.903. 


Additional notes found at www.leg.wa.gov 


11.100.090 Dealings with self or affiliate. Unless the 
instrument creating the trust expressly provides to the con- 
trary and except as authorized in RCW 11.98.078, any fidu- 
ciary in carrying out the obligations of the trust, may not buy 
or sell investments from or to himself, herself, or itself or any 
affiliated or subsidiary company or association. This section 
shall not be construed as prohibiting the trustee's powers 
under RCW 11.98.070(12). [2011 c 327 § 34; 1985 c 30 § 75. 
Prior: 1984 c 149 § 111; 1955 c 33 § 30.24.090; prior: 1947 c 
100 § 9; 1941 c 41 § 17; Rem. Supp. 1947 § 3255-17. For- 
merly RCW 30.24.090.] 


Application—Effective date—2011 c 327: See notes following RCW 
11.103.020. 


Short tithe—Application—Purpose—Severability—1985 c 30: See 
RCW 11.02.900 through 11.02.903. 


Additional notes found at www.leg.wa.gov 


11.100.120 Use of trust funds for life insurance. Sub- 
ject to the standards of RCW 11.100.020, a fiduciary is 
authorized to use trust funds to acquire life insurance upon 
the life of any beneficiary or upon the life of another in whose 
life such beneficiary has an insurable interest. [1985 c 30 § 
76. Prior: 1984 c 149 § 112; 1973 1st ex.s. c 89 § 1. Formerly 
RCW 30.24.120.] 


Short tithe—Application—Purpose—Severability—1985 c 30: See 
RCW 11.02.900 through 11.02.903. 


Insurable interest, guardian, trustee or other fiduciary: RCW 
48.18.030(3)(c). 


Additional notes found at www.leg.wa.gov 
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11.100.130 Person to whom power or authority to 
direct or control acts of fiduciary or investments of a trust 
is conferred deemed a fiduciary—Liability. Whenever 
power or authority to direct or control the acts of a fiduciary 
or the investments of a trust is conferred directly or indirectly 
upon any person other than the designated trustee of the trust, 
such person shall be deemed to be a fiduciary and shall be lia- 
ble to the beneficiaries of the trust and to the designated 
trustee to the same extent as if he or she were a designated 
trustee in relation to the exercise or nonexercise of such 
power or authority. [1995 c 307 § 6; 1985 c 30 § 77. Prior: 
1973 Ist ex.s. c 89 § 2. Formerly RCW 30.24.130.] 

Short title—Application—Purpose—Severability—1985 c 30: See 
RCW 11.02.900 through 11.02.903. 


Additional notes found at www.leg.wa.gov 


11.100.140 Notice and procedure for nonroutine 
transactions. (1) A trustee shall not enter into a significant 
nonroutine transaction in the absence of a compelling cir- 
cumstance without: 

(a) Providing the written notice called for by subsection 
(4) of this section; and 

(b) If the significant nonroutine transaction is of the type 
described in subsection (2)(a) of this section, obtaining an 
independent appraisal, or selling in an open-market transac- 
tion. 

(2) A "significant nonroutine transaction" for the pur- 
pose of this section is defined as any of the following: 

(a) Any sale, option, lease, or other agreement, binding 
for a period of ten years or more, dealing with any interest in 
real estate other than real estate purchased by the trustee or a 
vendor's interest in a real estate contract, the value of which 
constitutes twenty-five percent or more of the net fair market 
value of trust principal at the time of the transaction; or 

(b) The sale of any item or items of tangible personal 
property, including a sale of precious metals or investment 
gems other than precious metals or investment gems pur- 
chased by the trustee, the value of which constitutes twenty- 
five percent or more of the net fair market value of trust prin- 
cipal at the time of the transaction; or 

(c) The sale of shares of stock in a corporation whose 
stock is not traded on the open market, if the stock in question 
constitutes more than twenty-five percent of the corporation's 
outstanding shares; or 

(d) The sale of shares of stock in any corporation where 
the stock to be sold constitutes a controlling interest, or 
would cause the trust to no longer own a controlling interest, 
in the corporation. 

(3) A "compelling circumstance" for the purpose of this 
section is defined as a condition, fact, or event that the trustee 
believes necessitates action without compliance with this sec- 
tion in order to avoid immediate and significant detriment to 
the trust. If faced with a compelling circumstance, the trustee 
shall give the notice called for in subsection (4) of this section 
and may thereafter enter into the significant nonroutine trans- 
action without waiting for the expiration of the twenty-day 
period. 

(4) The written notice required by this section shall set 
forth such material facts as necessary to advise properly the 
recipient of the notice of the nature and terms of the intended 
transaction. This notice shall be given to the trustor, if living, 
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to each person who is eighteen years or older and to whom 
income is presently payable or for whom income is presently 
being accumulated for distribution as income and for whom 
an address is known to the trustee, and to the attorney general 
if the trust is a charitable trust under RCW 11.110.020. The 
notice shall be mailed by United States certified mail, postage 
prepaid, return receipt requested, to the recipient's last- 
known address, or may be personally served, at least twenty 
days prior to the trustee entering into any binding agree- 
ments. 

(5) The trustor, if living, or persons entitled to notice 
under this section may, by written instrument, waive any 
requirement imposed by this section. 

(6) Except as required by this section for nonroutine 
transactions defined in subsection (2) of this section, a trustee 
shall not be required to notify beneficiaries of a trust of the 
trustee's intended action, to obtain an independent appraisal, 
or to sell in an open-market transaction. 

(7) Any person dealing with a trustee may rely upon the 
trustee's written statement that the requirements of this sec- 
tion have been met for a particular transaction. If a trustee 
gives such a statement, the transaction shall be final unless 
the party relying on the statement has actual knowledge that 
the requirements of this section have not been met. 

(8) The requirements of this section, and any similar 
requirements imposed by prior case law, shall not apply to 
personal representatives or to those trusts excluded from the 
definition of express trusts under RCW 11.98.009. [1985 c 
30 § 78. Prior: 1984 c 149 § 114.] 

Short tithe—Application—Purpose—Severability—1985 c 30: See 
RCW 11.02.900 through 11.02.903. 


Additional notes found at www.leg.wa.gov 


Chapter 11.102 RCW 
COMMON TRUST FUNDS 


Sections 


11.102.010 Funds authorized—Investment—Rules and regulations— 
"Affiliated" defined. 

11.102.020 Accounting. 

11.102.030 Applicability of chapter. 

11.102.040 Interpretation of chapter. 

11.102.050 Short title. 


11.102.010 Funds authorized—Investment—Rules 
and regulations—" Affiliated" defined. Any bank or trust 
company qualified to act as fiduciary in this state, or in any 
other state if affiliated with a bank or trust company qualified 
to act as fiduciary in this state, may establish common trust 
funds for the purpose of furnishing investments to itself and 
its affiliated or related bank or trust company as fiduciary, or 
to itself and its affiliated or related bank or trust company, 
and others, as cofiduciaries; and may, as such fiduciary or 
cofiduciary, invest funds which it lawfully holds for invest- 
ment in interests in such common trust funds, if such invest- 
ment is not prohibited by the instrument, judgment, decree, or 
order creating such fiduciary relationship, and if, in the case 
of cofiduciaries, the bank or trust company procures the con- 
sent of its cofiduciary or cofiduciaries to such investment: 
PROVIDED, That any bank or trust company qualified to act 
as fiduciary in the state of its charter, which is not a member 
of the federal reserve system, shall, in the operation of such 
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common trust fund, comply with the rules and regulations as 
made from time to time by the director of financial institu- 
tions in the state where chartered and in Washington the 
director is hereby authorized and empowered to make such 
rules and regulations as he or she may deem necessary and 
proper in the premises. 

"Affiliated" as used in this section means two or more 
banks or trust companies: 

(1) In which twenty-five percent or more of their voting 
shares, excluding shares owned by the United States or by 
any company wholly owned by the United States, are directly 
or indirectly owned or controlled by a holding company; or 

(2) In which the election of a majority of the directors is 
controlled in any manner by a holding company. [1994 c 92 
§ 1; 1985 c 30 § 79. Prior: 1979 c 105 § 1; 1955 c 33 § 
30.28.010; prior: 1943 c 55 § 1; Rem. Supp. 1943 § 3388. 
Formerly RCW 30.28.010.] 


Short tithe—Application—Purpose—Severability—1985 c 30: See 
RCW 11.02.900 through 11.02.903. 


11.102.020 Accounting. Unless ordered by a court of 
competent jurisdiction the bank or trust company operating 
such common trust funds is not required to render a court 
accounting with regard to such funds; but it may, by applica- 
tion to the superior court, secure approval of such an account- 
ing on such conditions as the court may establish. [1985 c 30 
§ 80. Prior: 1955 c 33 § 30.28.020; prior: 1943 c 55 § 2; Rem. 
Supp. 1943 § 3388-1. Formerly RCW 30.28.020.] 


Short tithe—Application—Purpose—Severability—1985 c 30: See 
RCW 11.02.900 through 11.02.903. 


11.102.030 Applicability of chapter. This chapter 
shall apply to fiduciary relationships in existence on June 11, 
1943, or thereafter established. [1985 c 30 § 81. Prior: 1955 
c 33 § 30.28.030; prior: 1943 c 55 § 7; Rem. Supp. 1943 § 
3388-6. Formerly RCW 30.28.030.] 


Short tithe—Application—Purpose—Severability—1985 c 30: See 
RCW 11.02.900 through 11.02.903. 


11.102.040 Interpretation of chapter. This chapter 
shall be so interpreted and construed to effectuate its general 
purpose to make uniform the laws of those states which enact 
it. [1985 c 30 § 82. Prior: 1955 c 33 § 30.28.040; prior: 1943 
c 55 § 3; Rem. Supp. 1943 § 3388-2. Formerly RCW 
30.28.040.] 


Short tithe—Application—Purpose—Severability—1985 c 30: See 
RCW 11.02.900 through 11.02.903. 


11.102.050 Short title. This chapter may be cited as the 
uniform common trust fund act. [1985 c 30 § 83. Prior: 1955 
c 33 § 30.28.050; prior: 1943 c 55 § 4; Rem. Supp. 1943 § 
3388-3. Formerly RCW 30.28.050.] 


Short tithe—Application—Purpose—Severability—1985 c 30: See 
RCW 11.02.900 through 11.02.903. 


Chapter 11.103 RCW 
REVOCABLE TRUSTS 
Sections 


11.103.020 Trustor capacity. 
11.103.030 Revocation or amendment. 
11.103.040 Trustor's powers—Powers of withdrawal. 
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11.103.050 Limitation on action contesting validity of revocable trust— 
Distribution of trust property. 


11.103.020 Trustor capacity. The capacity required to 
create, amend, revoke, or add property to a revocable trust, or 
to direct the actions of the trustee of a revocable trust, is the 
same as that required to make a will. [2011 c 327 § 35.] 

Application—2011 c 327: "Except as otherwise provided in this act: 

(1) This act applies to all trusts created before, on, or after January 1, 
2012; 

(2) This act applies to all judicial proceedings concerning trusts com- 
menced on or after January 1, 2012; 

(3) Any rule of construction or presumption provided in this act applies 
to trust instruments executed before January 1, 2012, unless there is a clear 
indication of a contrary intent in the terms of the trust; 

(4) An action taken before January 1, 2012, is not affected by this act; 
and 

(5) If a right is acquired, extinguished, or barred upon the expiration of 
a prescribed period that has commenced to run under any other statute before 
January 1, 2012, that statute continues to apply to the right even if it has been 
repealed or superseded." [2011 c 327 § 40.] 


Effective date—2011 c 327: "This act takes effect January 1, 2012." 
[2011 c 327 § 41.] 


11.103.030 Revocation or amendment. (Effective 
until January 1, 2017.) (1) Unless the terms of a trust 
expressly provide that the trust is revocable, the trustor may 
not revoke or amend the trust. 

(2) If a revocable trust is created or funded by more than 
one trustor and unless the trust agreement provides other- 
wise: 

(a) To the extent the trust consists of community prop- 
erty, the trust may be revoked by either spouse or either 
domestic partner acting alone but may be amended only by 
joint action of both spouses or both domestic partners; 

(b) To the extent the trust consists of property other than 
community property, each trustor may revoke or amend the 
trust with regard to the portion of the trust property attribut- 
able to that trustor's contribution; 

(c) The character of community property or separate 
property is unaffected by its transfer to and from a revocable 
trust; and 

(d) Upon the revocation or amendment of the trust by 
fewer than all of the trustors, the trustee must promptly notify 
the other trustors of the revocation or amendment. 

(3) The trustor may revoke or amend a revocable trust: 

(a) By substantial compliance with a method provided in 
the terms of the trust; or 

(b)(i) If the terms of the trust do not provide a method or 
the method provided in the terms is not expressly made 
exclusive, by: 

(A) A later will or codicil that expressly refers to the trust 
or specifically devises property that would otherwise have 
passed according to the terms of the trust; or 

(B) A written instrument signed by the trustor evidenc- 
ing intent to revoke or amend. 

(ii) The requirements of chapter 11.11 RCW do not 
apply to revocation or amendment of a revocable trust under 
(b)(i) of this subsection. 

(4) Upon revocation of a revocable trust, the trustee must 
deliver the trust property as the trustor directs. 

(5) A trustor's powers with respect to the revocation or 
amendment of a trust or distribution of the property of a trust, 
may be exercised by the trustor's agent under a power of 
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attorney only to the extent specified in the power of attorney 
document, as provided in RCW 11.94.050(1) and to the 
extent consistent with or expressly authorized by the trust 
agreement. 

(6) A guardian of the trustor may exercise a trustor's 
powers with respect to revocation, amendment, or distribu- 
tion of trust property only with the approval of the court 
supervising the guardianship pursuant to RCW 11.92.140. 

(7) A trustee who does not know that a trust has been 
revoked or amended is not liable to the trustor or trustor's suc- 
cessors in interest for distributions made and other actions 
taken on the assumption that the trust had not been amended 
or revoked. 

(8) This section does not limit or affect operation of 
RCW 11.96A.220 through 11.96A.240. [2013 c 272 § 24; 
2011 c 327 § 36.] 

Application—2013 c 272: See note following RCW 11.98.002. 


Application—Effective date—2011 c 327: See notes following RCW 
11.103.020. 


11.103.030 Revocation or amendment. (Effective 
January 1, 2017.) (1) Unless the terms of a trust expressly 
provide that the trust is revocable, the trustor may not revoke 
or amend the trust. 

(2) If a revocable trust is created or funded by more than 
one trustor and unless the trust agreement provides other- 
wise: 

(a) To the extent the trust consists of community prop- 
erty, the trust may be revoked by either spouse or either 
domestic partner acting alone but may be amended only by 
joint action of both spouses or both domestic partners; 

(b) To the extent the trust consists of property other than 
community property, each trustor may revoke or amend the 
trust with regard to the portion of the trust property attribut- 
able to that trustor's contribution; 

(c) The character of community property or separate 
property is unaffected by its transfer to and from a revocable 
trust; and 

(d) Upon the revocation or amendment of the trust by 
fewer than all of the trustors, the trustee must promptly notify 
the other trustors of the revocation or amendment. 

(3) The trustor may revoke or amend a revocable trust: 

(a) By substantial compliance with a method provided in 
the terms of the trust; or 

(b)(i) If the terms of the trust do not provide a method or 
the method provided in the terms is not expressly made 
exclusive, by: 

(A) A later will or codicil that expressly refers to the trust 
or specifically devises property that would otherwise have 
passed according to the terms of the trust; or 

(B) A written instrument signed by the trustor evidenc- 
ing intent to revoke or amend. 

(ii) The requirements of chapter 11.11 RCW do not 
apply to revocation or amendment of a revocable trust under 
(b)(i) of this subsection. 

(4) Upon revocation of a revocable trust, the trustee must 
deliver the trust property as the trustor directs. 

(5) A trustor's powers with respect to the revocation or 
amendment of a trust or distribution of the property of a trust 
may be exercised by the trustor's agent under a power of 
attorney only to the extent specified in the power of attorney 


(2016 Ed.) 


Washington Principal and Income Act of 2002 


document, as provided in RCW 11.125.240 and to the extent 
consistent with or expressly authorized by the trust agree- 
ment. 

(6) A guardian of the trustor may exercise a trustor's 
powers with respect to revocation, amendment, or distribu- 
tion of trust property only with the approval of the court 
supervising the guardianship pursuant to RCW 11.92.140. 

(7) A trustee who does not know that a trust has been 
revoked or amended is not liable to the trustor or trustor's suc- 
cessors in interest for distributions made and other actions 
taken on the assumption that the trust had not been amended 
or revoked. 

(8) This section does not limit or affect operation of 
RCW 11.96A.220 through 11.96A.240. [2016 c 209 § 404; 
2013 c 272 § 24; 2011 c 327 § 36.] 

Short title—Application—Uniformity—Federal law application— 
Federal electronic signatures in global and national commerce act— 


Application—Dates—Effective date—2016 c 209: See RCW 11.125.010 
and 11.125.900 through 11.125.903. 


Application—2013 c 272: See note following RCW 11.98.002. 


Application—Effective date—2011 c 327: See notes following RCW 
11.103.020. 


11.103.040 Trustor's powers—Powers of with- 
drawal. While the trustor of a revocable trust is living, the 
rights of the beneficiaries are subject to the control of, and the 
duties of the trustee are owed exclusively to, the trustor. If a 
revocable trust has more than one trustor, the duties of the 
trustee are owed to all of the living trustors having the right to 
revoke the trust. [2013 c 272 § 19; 2011 c 327 § 37.] 

Application—2013 c 272: See note following RCW 11.98.002. 


Application—Effective date—2011 c 327: See notes following RCW 
11.103.020. 


11.103.050 Limitation on action contesting validity of 
revocable trust—Distribution of trust property. (1) A 
person may commence a judicial proceeding to contest the 
validity of a trust that was revocable at the trustor's death 
within the earlier of: 

(a) Twenty-four months after the trustor's death; or 

(b) Four months after the trustee sent to the person by 
personal service, mail, or in an electronic transmission if 
there is a consent of the recipient to electronic transmission 
then in effect under the terms of RCW 11.96A.110, a notice 
including: 

(i) The name and date of the trust; 

(ii) The identity of the trustor or trustors; 

(iii) The trustee's name, address, and telephone number; 
and 

(iv) Notice of the time allowed for commencing a pro- 
ceeding. 

(2) Upon the death of the trustor of a trust that was revo- 
cable at the trustor's death, the trustee may proceed to distrib- 
ute the trust property in accordance with the terms of the 
trust, unless: 

(a) The trustee knows of a pending judicial proceeding 
contesting the validity of the trust; or 

(b) A potential contestant has notified the trustee of a 
possible judicial proceeding to contest the trust and a judicial 
proceeding is commenced within sixty days after the contes- 
tant sent the notification. 
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(3) A beneficiary of a trust that is determined to have 
been invalid is liable to return any distribution received. 
[2013 c 272 § 20; 2011 c 327 § 38.] 

Application—2013 c 272: See note following RCW 11.98.002. 


Application—Effective date—2011 c 327: See notes following RCW 
11.103.020. 


Chapter 11.1044 RCW 


WASHINGTON PRINCIPAL AND INCOME ACT OF 
2002 


Sections 


ARTICLE 1 
DEFINITIONS; FIDUCIARY DUTIES AND POWERS; REMEDIES 


.104A.001 Short title. 

-104A.005 Definitions. 

.104A.010 Fiduciary duties—General principles. 
.104A.020  Fiduciary's power to adjust. 

-104A.030 Judicial control of discretionary powers. 
.104A.040 Power to convert to unitrust. 


ARTICLE 2 
DECEDENT'S ESTATE OR TERMINATING INCOME INTEREST 


Ree eee 
a 


11.104A.050 Determination and distribution of net income. 
11.104A.060 Distribution to residuary and remainder beneficiaries. 


ARTICLE 3 
APPORTIONMENT AT BEGINNING AND END 
OF INCOME INTEREST 


11.104A4.070 When right to income begins and ends. 

11.104A.080 Apportionment of receipts and disbursements when decedent 
dies or income interest begins. 

11.104A.090 Apportionment when income interest ends. 


ARTICLE 4 
ALLOCATION OF RECEIPTS DURING 
ADMINISTRATION OF TRUST 
PART 1: RECEIPTS FROM ENTITIES 


11.104A.100 Character of receipts. 
11.104A.110 Distribution from trust or estate. 
11.104A.120 Business and other activities conducted by trustee. 


PART 2: RECEIPTS NOT NORMALLY APPORTIONED 


.104A.130 Principal receipts. 

.104A.140 Rental property. 

.104A.150 Obligation to pay money. 

.104A.160 Insurance policies and similar contracts. 


PART 3: RECEIPTS NORMALLY APPORTIONED 


meee 


.104A.170 Insubstantial allocations not required. 

.104A.180 Deferred compensation, annuities, and similar payments. 
.104A.190 Liquidating asset. 

.104A.200 Minerals, water, and other natural resources. 

1.104A.210 Timber. 

-104A.220 Property not productive of income. 

.104A.230 Derivatives and options. 

.104A.240 Asset-backed securities. 


ARTICLE 5 
ALLOCATION OF DISBURSEMENTS DURING 
ADMINISTRATION OF TRUST 


.104A.250 Disbursements from income. 

.104A.260 Disbursements from principal. 

.104A.270 Transfers from income to principal for depreciation. 
1.104A.280 Transfers from income to reimburse principal. 

.104A.290 Income taxes. 

.104A.300 Adjustments between principal and income because of taxes. 


ARTICLE 6 
MISCELLANEOUS PROVISIONS 


.104A.900 Uniformity of application and construction. 
.104A.901 Application of chapter 11.96A RCW. 
.104A.904 Effective date—2002 c 345. 

.104A.905 Application of act to existing trusts and estates. 


meee 
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11.104A.906 Transitional matters. 
11.104A.907 Construction—Chapter applicable to state registered domes- 
tic partnerships—2009 c 521. 


ARTICLE 1 
DEFINITIONS; FIDUCIARY DUTIES AND POWERS; 
REMEDIES 


11.104A.001 Short title. This chapter may be cited as 
the Washington principal and income act of 2002. [2002 c 
345 § 101.] 


11.104A.005 Definitions. In this chapter: 

(1) "Accounting period" means a calendar year unless 
another twelve-month period is selected by a fiduciary. The 
term includes a portion of a calendar year or other twelve- 
month period that begins when an income interest begins or 
ends when an income interest ends. 

(2) "Beneficiary" includes, in the case of a decedent's 
estate, an heir, legatee, and devisee and, in the case of a trust, 
an income beneficiary and a remainder beneficiary. 

(3) "Fiduciary" means a personal representative or a 
trustee. The term includes an executor, administrator, succes- 
sor personal representative, special administrator, and a per- 
son performing substantially the same function. 

(4) "Income" means money or property that a fiduciary 
receives as current return from a principal asset. The term 
includes a portion of receipts from a sale, exchange, or liqui- 
dation of a principal asset, to the extent provided in Article 4 
of this chapter. 

(5) "Income beneficiary" means a person to whom net 
income of a trust is or may be payable. 

(6) "Income interest" means the right of an income ben- 
eficiary to receive all or part of net income, whether the terms 
of the trust require it to be distributed or authorize it to be dis- 
tributed in the trustee's discretion. 

(7) "Mandatory income interest" means the right of an 
income beneficiary to receive net income that the terms of the 
trust require the fiduciary to distribute. 

(8) "Net income" means the total receipts allocated to 
income during an accounting period minus the disbursements 
made from income during the period, plus or minus transfers 
under this chapter to or from income during the period. 

(9) "Person" means an individual, corporation, business 
trust, estate, trust, partnership, limited liability company, 
association, joint venture, or government; governmental sub- 
division, agency, or instrumentality; public corporation; or 
any other legal or commercial entity. 

(10) "Principal" means property held in trust for distribu- 
tion to a remainder beneficiary. 

(11) "Remainder beneficiary" means a person entitled to 
receive principal, including when an income interest ends. 

(12) "Terms of a trust" means the manifestation of the 
intent of a settlor or decedent with respect to the trust, 
expressed in a manner that admits of its proof in a judicial 
proceeding. The "terms of a trust" shall include without lim- 
itation such modifications as may be made from time to time 
with respect to the trust under chapter 11.96A RCW or other- 
wise under Washington or applicable federal laws. 

(13) "Trustee" includes an original, additional, or succes- 
sor trustee, whether or not appointed or confirmed by a court. 
[2002 c 345 § 102.] 
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11.104A.010 Fiduciary duties—General principles. 
(a) In allocating receipts and disbursements to or between 
principal and income, and with respect to any matter within 
the scope of this chapter, a fiduciary: 

(1) Shall administer a trust or estate in accordance with 
the terms of the trust or the will, even if there is a different 
provision in this chapter; 

(2) May administer a trust or estate by the exercise of a 
discretionary power of administration given to the fiduciary 
by the terms of the trust or the will, even if the exercise of the 
power produces a result different from a result required or 
permitted by this chapter; 

(3) Shall administer a trust or estate in accordance with 
this chapter if the terms of the trust or the will do not contain 
a different provision or do not give the fiduciary a discretion- 
ary power of administration; and 

(4) Shall add a receipt or charge a disbursement to prin- 
cipal to the extent that the terms of the trust and this chapter 
do not provide a rule for allocating the receipt or disburse- 
ment to or between principal and income. 

(b) In exercising the power to adjust under RCW 
11.104A.020 (a) or (e) or another discretionary power of 
administration regarding a matter within the scope of this 
chapter, whether granted by the terms of a trust, a will, or this 
chapter, a fiduciary shall administer a trust or estate impar- 
tially, based on what is fair and reasonable to all of the bene- 
ficiaries, except to the extent that the terms of the trust or the 
will clearly manifest an intention that the fiduciary shall or 
may favor one or more of the beneficiaries. A determination 
in accordance with this chapter is presumed to be fair and rea- 
sonable to all of the beneficiaries. [2002 c 345 § 103.] 


11.104A.020 Fiduciary's power to adjust. (a) A 
trustee may adjust between principal and income to the extent 
the trustee considers necessary if the trustee invests and man- 
ages trust assets as a prudent investor, the terms of the trust 
describe the amount that may or must be distributed to a ben- 
eficiary by referring to the trust's income, and the trustee 
determines, after applying the rules in RCW 11.104A.010(a), 
that the trustee is unable to comply with RCW 
11.104A.010(b). 

(b) In deciding whether and to what extent to exercise 
the power conferred by subsection (a) of this section, a 
trustee shall consider all factors relevant to the trust and its 
beneficiaries, including the following factors to the extent 
they are relevant: 

(1) The nature, purpose, and expected duration of the 
trust; 

(2) The intent of the settlor; 

(3) The identity and circumstances of the beneficiaries; 

(4) The needs for liquidity, regularity of income, and 
preservation and appreciation of capital; 

(5) The assets held in the trust; the extent to which they 
consist of financial assets, interests in closely held enter- 
prises, tangible and intangible personal property, or real 
property; the extent to which an asset is used by a benefi- 
ciary; and whether an asset was purchased by the trustee or 
received from the settlor; 

(6) The net amount allocated to income under the other 
sections in this chapter and the increase or decrease in the 
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value of the principal assets, which the trustee may estimate 
as to assets for which market values are not readily available; 

(7) Whether and to what extent the terms of the trust give 
the trustee the power to invade principal or accumulate 
income or prohibit the trustee from invading principal or 
accumulating income, and the extent to which the trustee has 
exercised a power from time to time to invade principal or 
accumulate income; 

(8) The actual and anticipated effect of economic condi- 
tions on principal and income and effects of inflation and 
deflation; and 

(9) The anticipated tax consequences of an adjustment. 

(c) A trustee may not make an adjustment: 

(1) That diminishes the income interest in a trust that 
requires all of the income to be paid at least annually to a 
spouse and for which an estate tax or gift tax marital deduc- 
tion would be allowed, in whole or in part, if the trustee did 
not have the power to make the adjustment; 

(2) That reduces the actuarial value of the income inter- 
est in a trust to which a person transfers property with the 
intent to qualify for a gift tax exclusion; 

(3) That changes the amount payable to a beneficiary as 
a fixed annuity or a fixed fraction of the value of the trust 
assets; 

(4) From any amount that is permanently set aside for 
charitable purposes under a will or the terms of a trust unless 
both income and principal are so set aside; 

(5) If possessing or exercising the power to make an 
adjustment causes an individual to be treated as the owner of 
all or part of the trust for income tax purposes, and the indi- 
vidual would not be treated as the owner if the trustee did not 
possess the power to make an adjustment; 

(6) If possessing or exercising the power to make an 
adjustment causes all or part of the trust assets to be included 
for estate tax purposes in the estate of an individual who has 
the power to remove a trustee or appoint a trustee, or both, 
and the assets would not be included in the estate of the indi- 
vidual if the trustee did not possess the power to make an 
adjustment; 

(7) If the trustee is a beneficiary of the trust; or 

(8) If the trustee is not a beneficiary, but the adjustment 
would benefit the trustee directly or indirectly. 

(d) If subsection (c)(5), (6), (7), or (8) of this section 
applies to a trustee and there is more than one trustee or an 
additional trustee who is appointed by a court order, a bind- 
ing agreement, or otherwise under chapter 11.96A RCW, a 
cotrustee to whom the provision does not apply may make the 
adjustment unless the exercise of the power by the remaining 
trustee or trustees is not permitted by the terms of the trust. 

(e) A personal representative serving with noninterven- 
tion powers under chapter 11.68 RCW may adjust between 
principal and income to the extent the personal representative 
considers necessary, if the personal representative invests 
and manages assets of the estate as a prudent investor and the 
personal representative determines, after applying the rules 
of RCW 11.104A.010(a), that the personal representative is 
unable to comply with RCW 11.104A.010(b). In deciding 
whether and to what extent to exercise the power conferred 
by this subsection, the personal representative shall consider 
all factors relevant to the estate and its beneficiaries, includ- 
ing factors comparable to those a trustee would consider 
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under subsection (b) of this section if considering such an 
adjustment. A personal representative may not make an 
adjustment under circumstances comparable to those that are 
described in subsection (c) of this section and that prohibit a 
trustee from making such an adjustment, although a coper- 
sonal representative, or an additional personal representative 
who is appointed by a court order, a binding agreement, or 
otherwise under chapter 11.96A RCW, to whom such limita- 
tions do not apply may make the adjustment unless the exer- 
cise of the power by the remaining personal representative or 
personal representatives is not permitted by the terms of a 
will. 

(f) A fiduciary may release the entire power conferred by 
subsection (a) of this section or may release only the power to 
adjust from income to principal or the power to adjust from 
principal to income if the fiduciary is uncertain about 
whether possessing or exercising the power will cause a 
result described in subsection (c)(1) through (6) or (8) of this 
section or if the fiduciary determines that possessing or exer- 
cising the power will or may deprive the trust of a tax benefit 
or impose a tax burden not described in subsection (c) of this 
section. The release may be permanent or for a specified 
period, including a period measured by the life of an individ- 
ual. 

(g) Terms of a trust that limit the power of a fiduciary to 
make an adjustment between principal and income do not 
affect the application of this section unless it is clear from the 
terms of the trust that the terms are intended to deny the fidu- 
ciary the power of adjustment conferred by subsection (a) of 
this section. 

(h) Unless a beneficiary has requested the fiduciary in 
writing that the fiduciary consider an adjustment, nothing in 
this section imposes a duty on the fiduciary to make an 
adjustment and the fiduciary is not liable for not considering 
whether to make an adjustment under this section. [2002 c 
345 § 104.] 


11.104A.030 Judicial control of discretionary pow- 
ers. (a) A court shall not change a fiduciary's decision to 
exercise or not to exercise a discretionary power conferred by 
this chapter unless it determines that the decision was an 
abuse of the fiduciary's discretion. A court shall not deter- 
mine that a fiduciary abused its discretion merely because the 
court would have exercised the discretion in a different man- 
ner or would not have exercised the discretion. 

(b) The decisions to which subsection (a) of this section 
apply include: 

(1) A determination under RCW 11.104A.020 (a) or (e) 
of whether and to what extent an amount should be trans- 
ferred from principal to income or from income to principal. 

(2) A determination of: (i) The factors that are relevant to 
the trust or estate and its beneficiaries; (ii) the extent to which 
they are relevant; and (iii) the weight, if any, to be given to 
the relevant factors, in deciding whether and to what extent to 
exercise the power conferred by RCW 11.104A.020 (a) or 
(e). 

(3) A determination under RCW 11.104A.040(g). 

(c) If a court determines that a fiduciary has abused its 
discretion, the remedy is to restore the income and remainder 
beneficiaries to the positions they would have occupied if the 
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fiduciary had not abused its discretion, according to the fol- 
lowing principles: 

(1) To the extent that the abuse of discretion has resulted 
in no distribution to a beneficiary or a distribution that is too 
small, the court may require the fiduciary to distribute from 
the trust to the beneficiary an amount that the court deter- 
mines will restore the beneficiary, in whole or in part, to his 
or her appropriate position. 

(2) To the extent that the abuse of discretion has resulted 
in a distribution to a beneficiary that is too large, the court 
may restore the beneficiaries, the trust, or both, in whole or in 
part, to their appropriate positions by requiring the fiduciary 
to withhold an amount from one or more future distributions 
to the beneficiary who received the distribution that was too 
large or requiring that beneficiary to return some or all of the 
distribution to the trust. 

(3) To the extent that the court does not restore under (1) 
and (2) of this subsection the beneficiaries, the trust, or both, 
to the positions they would have occupied if the fiduciary had 
not abused its discretion, the court may require the fiduciary 
to pay an appropriate amount from its own funds to one or 
more of the beneficiaries or the trust, or both. The fiduciary 
has no liability under this section unless the beneficiary alleg- 
ing the abuse of discretion establishes that the fiduciary did 
not exercise its discretion in good faith and with honest judg- 
ment. 

(d) Upon a petition by the fiduciary, the court having 
jurisdiction over the trust or estate shall determine whether a 
proposed exercise or nonexercise by the fiduciary of a discre- 
tionary power conferred by the act will result in an abuse of 
the fiduciary's discretion. If the petition describes the pro- 
posed exercise or nonexercise of the power and contains suf- 
ficient information to inform the beneficiaries of the reasons 
for the proposal, the facts upon which the fiduciary relies, and 
an explanation of how the income and remainder beneficia- 
ries will be affected by the proposed exercise or nonexercise 
of the power, a beneficiary who challenges the proposed 
exercise or nonexercise has the burden of establishing that it 
will result in an abuse of discretion. 

(e) The fiduciary shall be reimbursed for any and all 
costs, including without limitation all attorneys' fees and 
costs of defense, and all liabilities that the fiduciary may 
incur in connection with any claim or action relating in any 
way to the fiduciary's exercise of its discretion under this 
chapter, except to the extent that the beneficiary establishes 
that the fiduciary did not exercise its discretion in good faith 
and with honest judgment. All attorneys’ fees and costs shall 
be advanced to the fiduciary as incurred and shall only be col- 
lected from the fiduciary after it has been determined that the 
fiduciary did not exercise its discretion in good faith and with 
honest judgment. [2002 c 345 § 105.] 


11.104A.040 Power to convert to unitrust. (a)(1) In 
this section, "beneficiary" means a person who has an interest 
in the trust to be converted and who has the legal capacity to 
act in his, her, or its own right with respect to all actions that 
such person may take under this section. 

(2) In this section, "unitrust" means both a trust con- 
verted into a unitrust under this section and a trust initially 
established as a unitrust. Unless inconsistent with the terms 
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of the trust or will, subsections (f), (g), (h), (i), and (m) of this 
section apply to the unitrust initially so established. 

(b) Unless expressly prohibited by the terms of the trust, 
a trustee may release the power to make adjustments under 
RCW 11.104A.020 and convert a trust into a unitrust as 
described in this section if all of the following apply: 

(1) The trustee determines that the conversion will 
enable the trustee better to carry out the intent of the settlor or 
testator and the purposes of the trust. 

(2) The trustee gives written notice of the trustee's inten- 
tion to release the power to adjust and to convert the trust into 
a unitrust and of how the unitrust will operate, including what 
initial decisions the trustee will make under this section, to 
each beneficiary who, on the date the notice is given: 

(i) Is a distributee or permissible distributee of trust 
income or principal; or 

(ii) Would be a distributee or permissible distributee of 
trust principal if the interests of the distributees described in 
(2)(i) of this subsection terminated and the trust then termi- 
nated immediately before the notice was given and if no pow- 
ers of appointment were exercised. 

(3) There is at least one beneficiary under (2)(i) of this 
subsection and at least one other person who is a beneficiary 
under (2)(i1) of this subsection. 

(4) No beneficiary objects to the conversion to a unitrust 
in a writing delivered to the trustee within sixty days after the 
notice is given under (2) of this subsection. 

(c) The parties, as defined by *RCW 11.96A.030(4), 
may agree to convert a trust to or from a unitrust by means of 
a binding agreement under chapter 11.96A RCW. 

(d)(1) The trustee may petition the court under chapter 
11.96A RCW to order a conversion to a unitrust if either of 
the following apply: 

(i) A party, as defined by *RCW 11.96A.030(4), timely 
objects to the conversion to a unitrust; or 

(i1) There are no beneficiaries under (2)(1) and (ii) of this 
subsection. 

(2) A party, as defined by *RCW 11.96A.030(4), may 
request a trustee to convert to a unitrust. If the trustee does 
not convert, the party, as defined by *RCW 11.96A.030(4), 
may petition the court to order the conversion. 

(3) The court shall approve the conversion or direct the 
requested conversion if the court concludes that the conver- 
sion will enable the trustee to better carry out the intent of the 
settlor or testator and the purposes of the trust. 

(e) In deciding whether to exercise a power to convert to 
a unitrust under this section, a trustee may consider, among 
other things, the factors set forth in RCW 11.104A.020(b). 

(f) After a trust is converted to a unitrust, all of the fol- 
lowing apply: 

(1) The trustee shall follow an investment policy seeking 
a total return for the investments held by the trust, whether 
the return is to be derived: 

(i) From appreciation of principal; 

(ii) From earnings and distributions from principal; or 

(iii) From both. 

(2) The trustee shall make regular distributions in accor- 
dance with the terms of the trust, or the terms of the will, as 
the case may be, construed in accordance with the provisions 
of this section. 
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(3) Unless expressly prohibited by the terms of the trust, 
the term "income" in the terms of a trust or a will means an 
annual distribution, the "unitrust distribution," equal to the 
percentage, the "payout percentage," that is no less than three 
percent and no more than five percent and that the trustee 
may determine in the trustee's discretion from time to time, 
or, if the trustee makes no determination, that shall be four 
percent of the net fair market value of the trust's assets, 
whether such assets would be considered income or principal 
under other provisions of this chapter, averaged over the 
lesser of: 

(i) The three preceding years; or 

(ii) The period during which the trust has been in exis- 
tence. 

(g) The trustee may in the trustee's discretion from time 
to time determine all of the following: 

(1) The effective date of a conversion to a unitrust. 

(2) The provisions for prorating a unitrust distribution 
for a short year in which a beneficiary's right to payments 
commences or ceases. 

(3) The frequency of unitrust distributions during the 
year. 

(4) The effect of other payments from or contributions to 
the trust on the trust's valuation. 

(5) Whether to value the trust's assets annually or more 
frequently. 

(6) What valuation dates to use. 

(7) How frequently to value nonliquid assets and 
whether to estimate their value. 

(8) Whether to omit from the calculations trust property 
occupied or possessed by a beneficiary. 

(9) Any other matters necessary for the proper function- 
ing of the unitrust. 

(h)(1) Expenses which would be deducted from income 
if the trust were not a unitrust may not be deducted from the 
unitrust distribution. 

(2) Unless otherwise provided by the terms of the trust, 
the unitrust distribution shall be paid from net income, as 
such term would be determined if the trust were not a uni- 
trust. To the extent net income is insufficient, the unitrust dis- 
tribution shall be paid from net realized short-term capital 
gains. To the extent net income and net realized short-term 
capital gains are insufficient, the unitrust distribution shall be 
paid from net realized long-term capital gains. To the extent 
net income and net realized short-term and long-term capital 
gains are insufficient, the unitrust distribution shall be paid 
from the principal of the trust. 

(3) To the extent necessary to cause gains from the sale 
or exchange of unitrust assets to be treated as income under 
any federal, state, or local income tax (for example, section 
643 of the Internal Revenue Code and its regulations, includ- 
ing Treasury Regulation § 1.643(b)-1, as amended or renum- 
bered), the trustee has the discretionary power to allocate the 
gains to income, so long as the power is reasonably and 
impartially exercised. 

(i) The trustee or, if the trustee declines to do so, a bene- 
ficiary may petition the court: 

(1) To change the payout percentage. 

(2) To provide for a distribution of net income, as would 
be determined if the trust were not a unitrust, in excess of the 
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unitrust distribution if such distribution is necessary to pre- 
serve a tax benefit. 

(3) To average the valuation of the trust's net assets over 
a period other than three years. 

(4) To reconvert from a unitrust. 

(j) Upon a reconversion, the power to adjust under RCW 
11.104A.020 is revived. 

(k) A conversion to a unitrust does not affect a provision 
in the terms of a trust directing or authorizing the trustee to 
distribute principal or authorizing a beneficiary to withdraw a 
portion or all of the principal. 

(1) A trustee may not possess or exercise any power 
under this section in any of the following circumstances: 

(1) The unitrust distribution would be made from any 
amount that is permanently set aside for charitable purposes 
under the terms of a trust and for which a charitable deduc- 
tion from a federal gift or estate tax has been taken unless 
both income and principal are so set aside. 

(2) The possession or exercise of the power would cause 
an individual to be treated as the owner of all or part of the 
trust for federal income tax purposes and the individual 
would not be treated as the owner if the trustee did not pos- 
sess or exercise the power. 

(3) The possession or exercise of the power would cause 
all or any part of the trust estate to be subject to any federal 
gift or estate tax with respect to the individual and the trust 
estate would not be subject to such taxation if the trustee did 
not possess or exercise the power. 

(4) The possession or exercise of the power would result 
in the disallowance of a federal gift or estate tax marital 
deduction which would be allowed if the trustee did not have 
the power. 

(5) The trustee is a beneficiary of the trust. 

(m) If subsection (1)(2), (3), or (5) of this section applies 
to a trustee and there is more than one trustee or an additional 
trustee who is appointed by a court order, a binding agree- 
ment, or otherwise under chapter 11.96A RCW, acotrustee to 
whom subsection (1)(2), (3), or (5) of this section does not 
apply may possess and exercise the power unless the posses- 
sion or exercise of the power by the remaining trustee or 
trustees is not permitted by the terms of the trust. If subsec- 
tion (1)(2), (3), or (5) of this section restricts all trustees from 
possessing or exercising a power under this section, the 
trustee may petition a court under chapter 11.96A RCW for 
the court to effect the intended conversion or action. 

(n) A trustee may release any power conferred by this 
section if any of the following applies: 

(1) The trustee is uncertain about whether possessing or 
exercising the power will cause a result described in subsec- 
tion (1)(2), (3), or (4) of this section. 

(2) The trustee determines that possessing or exercising 
the power will or may deprive the trust of a tax benefit or 
impose a tax burden not described in subsection (1) of this 
section. 

The release may be permanent or for a specified period, 
including a period measured by the life of an individual. 
[2006 c 360 § 1; 2002 c 345 § 106.] 

*Reviser's note: RCW 11.96A.030 was alphabetized pursuant to RCW 
1.08.015(2)(k), changing subsection (4) to subsection (5). 


Clarification of laws—Enforceability of act—Severability—2006 c 
360: See notes following RCW 11.108.070. 
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ARTICLE 2 
DECEDENT'S ESTATE OR TERMINATING INCOME 
INTEREST 


11.104A.050 Determination and distribution of net 
income. After a decedent dies, and subject to chapter 11.10 
RCW, in the case of an estate, or after an income interest in a 
trust ends, the following rules apply: 

(1) A fiduciary of an estate or of a terminating income 
interest shall determine the amount of net income and net 
principal receipts received from property specifically given 
to a beneficiary under the rules in Articles 3 through 5 of this 
chapter which apply to trustees and the rules in subsection (5) 
of this section. The fiduciary shall distribute the net income 
and net principal receipts to the beneficiary who is to receive 
the specific property. 

(2) A fiduciary shall determine the remaining net income 
of a decedent's estate or a terminating income interest under 
the rules in Articles 3 through 5 of this chapter which apply 
to trustees, except to the extent that the following apply: 

(i) The fiduciary shall include in net income all income 
from property used to discharge liabilities; 

(ii) The fiduciary shall pay from income or principal, in 
the fiduciary's discretion, family allowances; fees of attor- 
neys, accountants, and fiduciaries; court costs and other 
expenses of administration; and interest on death taxes, but 
the fiduciary may pay those expenses from income of prop- 
erty passing to a trust for which the fiduciary claims an estate 
tax marital or charitable deduction only to the extent that the 
payment of those expenses from income will not cause the 
reduction or loss of the deduction; and 

(iii) The fiduciary shall pay from principal all other dis- 
bursements made or incurred in connection with the settle- 
ment of a decedent's estate or the winding up of a terminating 
income interest, including debts, funeral expenses, disposi- 
tion of remains, and death taxes and related penalties that are 
apportioned to the estate or terminating income interest by 
the will, the terms of the trust, or applicable law. 

(3) A fiduciary shall distribute to a beneficiary who 
receives a pecuniary amount outright the interest or any other 
amount provided by the will, the terms of a trust, or applica- 
ble law from net income determined under subsection (2) of 
this section or from principal to the extent that net income is 
insufficient. Otherwise, no outright gift of a pecuniary 
amount whether under a will, or under a trust after an income 
interest ends shall receive interest or any other income. 

(4) A fiduciary shall distribute the net income remaining 
after distributions required by subsection (3) of this section in 
the manner described in RCW 11.104A.060 to all other ben- 
eficiaries, including a beneficiary who receives a pecuniary 
amount in trust, even if the beneficiary holds an unqualified 
power to withdraw assets from the trust or other presently 
exercisable general power of appointment over the trust. 

(5) A fiduciary may not reduce principal or income 
receipts from property described in subsection (1) of this sec- 
tion because of a payment described in RCW 11.104A.250 or 
11.104A.260 to the extent that the will, the terms of the trust, 
or applicable law requires the fiduciary to make the payment 
from assets other than the property or to the extent that the 
fiduciary recovers or expects to recover the payment from a 
third party. The net income and principal receipts from the 
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property are determined by including all of the amounts the 
fiduciary receives or pays with respect to the property, 
whether those amounts accrued or became due before, on, or 
after the date of a decedent's death or an income interest's ter- 
minating event, and by making a reasonable provision for 
amounts that the fiduciary believes the estate or terminating 
income interest may become obligated to pay after the prop- 
erty is distributed. [2006 c 360 § 2; 2002 c 345 § 201.] 


Clarification of laws—Enforceability of act—Severability—2006 c 
360: See notes following RCW 11.108.070. 


11.104A.060 Distribution to residuary and remain- 
der beneficiaries. (a) Each beneficiary described in RCW 
11.104A.050(4) is entitled to receive a portion of the net 
income equal to the beneficiary's fractional interest in undis- 
tributed principal assets, using values as of the distribution 
date. If a fiduciary makes more than one distribution of assets 
to beneficiaries to whom this section applies, each benefi- 
ciary, including one who does not receive part of the distribu- 
tion, is entitled, as of each distribution date, to the net income 
the fiduciary has received after the date of death or terminat- 
ing event or earlier distribution date but has not distributed as 
of the current distribution date. 

(b) In determining a beneficiary's share of net income, 
the following rules apply: 

(1) The beneficiary is entitled to receive a portion of the 
net income equal to the beneficiary's fractional interest in the 
undistributed principal assets immediately before the distri- 
bution date, including assets that later may be sold to meet 
principal obligations. 

(2) The beneficiary's fractional interest in the undistrib- 
uted principal assets must be calculated without regard to 
property specifically given to a beneficiary and property 
required to pay pecuniary amounts not in trust. 

(3) The beneficiary's fractional interest in the undistrib- 
uted principal assets must be calculated on the basis of the 
aggregate value of those assets as of the distribution date 
without reducing the value by any unpaid principal obliga- 
tion. 

(4) The distribution date for purposes of this section may 
be the date as of which the fiduciary calculates the value of 
the assets if that date is reasonably near the date on which 
assets are actually distributed. 

(c) If a fiduciary does not distribute all of the collected 
but undistributed net income to each person as of a distribu- 
tion date, the fiduciary shall maintain appropriate records 
showing the interest of each beneficiary in that net income. 

(d) A fiduciary may apply the rules in this section, to the 
extent that the fiduciary considers it appropriate, to net gain 
or loss realized after the date of death or terminating event or 
earlier distribution date from the disposition of a principal 
asset if this section applies to the income from the asset. 
[2002 c 345 § 202.] 


ARTICLE 3 
APPORTIONMENT AT BEGINNING AND END 
OF INCOME INTEREST 


11.104A4.070 When right to income begins and ends. 
(a) An income beneficiary is entitled to net income from the 
date on which the income interest begins. An income interest 
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begins on the date specified in the terms of the trust or, if no 
date is specified, on the date an asset becomes subject to a 
trust or successive income interest. 

(b) An asset becomes subject to a trust: 

(1) On the date it is transferred to the trust in the case of 
an asset that is transferred to a trust during the transferor's 
life; 

(2) On the date of a testator's death in the case of an asset 
that becomes subject to a trust by reason of a will, even if 
there is an intervening period of administration of the testa- 
tor's estate; or 

(3) On the date of an individual's death in the case of an 
asset that is transferred to a fiduciary by a third party because 
of the individual's death. 

(c) An asset becomes subject to a successive income 
interest on the day after the preceding income interest ends, 
as determined under subsection (d) of this section, even if 
there is an intervening period of administration to wind up the 
preceding income interest. 

(d) An income interest ends on the day before an income 
beneficiary dies or another terminating event occurs, or on 
the last day of a period during which there is no beneficiary 
to whom a trustee may distribute income. [2002 c 345 § 301.] 


11.104A.080 Apportionment of receipts and dis- 
bursements when decedent dies or income interest begins. 
(a) A trustee shall allocate an income receipt or disbursement 
other than one to which RCW 11.104A.050(1) applies to 
principal if its due date occurs before a decedent dies in the 
case of an estate or before an income interest begins in the 
case of a trust or successive income interest. 

(b) A trustee shall allocate an income receipt or disburse- 
ment to income if its due date occurs on or after the date on 
which a decedent dies or an income interest begins and it is a 
periodic due date. An income receipt or disbursement must 
be treated as accruing from day to day if its due date is not 
periodic or it has no due date. The portion of the receipt or 
disbursement accruing before the date on which a decedent 
dies or an income interest begins must be allocated to princi- 
pal and the balance must be allocated to income. 

(c) An item of income or an obligation is due on the date 
the payer is required to make a payment. If a payment date is 
not stated, there is no due date for the purposes of this chap- 
ter. Distributions to shareholders or other owners from an 
entity to which RCW 11.104A.100 applies are deemed to be 
due on the date fixed by the entity for determining who is 
entitled to receive the distribution or, if no date is fixed, on 
the declaration date for the distribution. A due date is peri- 
odic for receipts or disbursements that must be paid at regular 
intervals under a lease or an obligation to pay interest or if an 
entity customarily makes distributions at regular intervals. 
[2002 c 345 § 302.] 


11.1044.090 Apportionment when income interest 
ends. (a) In this section, "undistributed income" means net 
income received before the date on which an income interest 
ends. The term does not include an item of income or expense 
that is due or accrued or net income that has been added or is 
required to be added to principal under the terms of the trust. 

(b) When a mandatory income interest ends, the trustee 
shall pay to a mandatory income beneficiary who survives 
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that date, or the estate of a deceased mandatory income ben- 
eficiary whose death causes the interest to end, the benefi- 
ciary's share of the undistributed income that is not disposed 
of under the terms of the trust unless the beneficiary has an 
unqualified power to revoke more than five percent of the 
trust principal immediately before the income interest ends. 
In the latter case, the undistributed income from the portion 
of the trust that may be revoked must be added to principal. 

(c) When a trustee's obligation to pay a fixed annuity or 
a fixed fraction of the value of the trust's assets ends, the 
trustee shall prorate the final payment if and to the extent 
required by applicable law to accomplish a purpose of the 
trust or its settlor relating to income, gift, estate, or other tax 
requirements. [2002 c 345 § 303.] 


ARTICLE 4 
ALLOCATION OF RECEIPTS DURING 
ADMINISTRATION OF TRUST 
PART 1: RECEIPTS FROM ENTITIES 


11.104A.100 Character of receipts. (a) In this section, 
"entity" means a corporation, partnership, limited liability 
company, regulated investment company, real estate invest- 
ment trust, common trust fund, or any other organization in 
which a trustee has an interest. "Entity" does not mean a trust 
or estate to which RCW 11.104A.110 applies, a business or 
activity to which RCW 11.104A.120 applies, or an asset- 
backed security to which RCW 11.104A.240 applies. 

(b) Except as otherwise provided in this section, a trustee 
shall allocate to income money received from an entity. 

(c) A trustee shall allocate the following receipts from an 
entity to principal: 

(1) Property other than money; 

(2) Money received in one distribution or a series of 
related distributions in exchange for part or all of a trust's 
interest in the entity; 

(3) Money received in total or partial liquidation of the 
entity; and 

(4) Money received from an entity that is a regulated 
investment company or a real estate investment trust if the 
money distributed is a capital gain dividend for federal 
income tax purposes. 

(d) Money is received in partial liquidation: 

(1) To the extent that the entity, at or near the time of a 
distribution, indicates that it is a distribution in partial liqui- 
dation; or 

(2) If the total amount of money and property distributed 
in a distribution or series of related distributions is greater 
than twenty percent of the entity's gross assets, as shown by 
the entity's year-end financial statements immediately pre- 
ceding the initial distribution. 

(e) Money is not received in partial liquidation, nor may 
it be taken into account under subsection (d)(2) of this sec- 
tion, to the extent that it does not exceed the amount of 
income tax that a trustee or beneficiary must pay on taxable 
income of the entity that distributes the money. 

(f) A trustee may rely upon a statement made by an entity 
about the source or character of a distribution if the statement 
is made at or near the time of distribution by the entity's board 
of directors or other person or group of persons authorized to 
exercise powers to pay money or transfer property compara- 
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ble to those of a corporation's board of directors. [2002 c 345 
§ 401.] 


11.104A.110 Distribution from trust or estate. A 
trustee shall allocate to income an amount received as a dis- 
tribution of income from a trust or an estate in which the trust 
has an interest other than a purchased interest in a trust that is 
an investment entity, and shall allocate to principal an 
amount received as a distribution of principal from such a 
trust or estate. If a trustee purchases an interest in a trust that 
is an investment entity, or a decedent or donor transfers an 
interest in such a trust to a trustee, RCW 11.104A.100 or 
11.104A.240 applies to a receipt from the trust. [2002 c 345 
§ 402.] 


11.104A.120 Business and other activities conducted 
by trustee. (a) If a trustee who conducts a business or other 
activity determines that it is in the best interest of all the ben- 
eficiaries to account separately for the business or activity 
instead of accounting for it as part of the trust's general 
accounting records, the trustee may maintain separate 
accounting records for its transactions, whether or not its 
assets are segregated from other trust assets. The trustee shall 
maintain such records in accordance with principles of 
accounting that are generally accepted. 

(b) A trustee who accounts separately for a business or 
other activity may determine the extent to which its net cash 
receipts must be retained for working capital, the acquisition 
or replacement of fixed assets, and other reasonably foresee- 
able needs of the business or activity, and the extent to which 
the remaining net cash receipts are accounted for as principal 
or income in the trust's general accounting records. If a 
trustee sells assets of the business or other activity, other than 
in the ordinary course of the business or activity, the trustee 
shall account for the net amount received as principal in the 
trust's general accounting records to the extent the trustee 
determines that the amount received is no longer required in 
the conduct of the business. 

(c) Activities for which a trustee may maintain separate 
accounting records include: 

(1) Retail, manufacturing, service, and other traditional 
business activities; 

(2) Farming; 

(3) Raising and selling livestock and other animals; 

(4) Management of rental properties; 

(5) Extraction of minerals and other natural resources; 

(6) Timber operations; and 

(7) Activities to which RCW 11.104A.230 applies. 
[2002 c 345 § 403.] 


PART 2: RECEIPTS NOT NORMALLY APPORTIONED 


11.104A.130 Principal receipts. A trustee shall allo- 
cate to principal: 

(1) To the extent not allocated to income under this chap- 
ter, assets received from a transferor during the transferor's 
lifetime, a decedent's estate, a trust with a terminating income 
interest, or a payer under a contract naming the trust or its 
trustee as beneficiary; 
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(2) Money or other property received from the sale, 
exchange, liquidation, or change in form of a principal asset, 
including realized profit, subject to this article; 

(3) Amounts recovered from third parties to reimburse 
the trust because of disbursements described in RCW 
11.104A.260(a)(7) or for other reasons to the extent not 
based on the loss of income; 

(4) Proceeds of property taken by eminent domain, but a 
separate award made for the loss of income with respect to an 
accounting period during which a current income beneficiary 
had a mandatory income interest is income; 

(5) Net income received in an accounting period during 
which there is no beneficiary to whom a trustee may or must 
distribute income; and 

(6) Other receipts as provided in Part 3 of this article. 
[2002 c 345 § 404.] 


11.104A.140 Rental property. To the extent that a 
trustee accounts for receipts from rental property pursuant to 
this section, the trustee shall allocate to income an amount 
received as rent of real or personal property, including an 
amount received for cancellation or renewal of a lease. An 
amount received as a refundable deposit, including a security 
deposit or a deposit that is to be applied as rent for future peri- 
ods, must be added to principal and held subject to the terms 
of the lease and is not available for distribution to a benefi- 
ciary until the trustee's contractual obligations have been sat- 
isfied with respect to that amount. [2002 c 345 § 405.] 


11.104A.150 Obligation to pay money. (a) An amount 
received as interest, whether determined at a fixed, variable, 
or floating rate, on an obligation to pay money to the trustee, 
including an amount received as consideration for prepaying 
principal, must be allocated to income without any provision 
for amortization of premium. 

(b) A trustee shall allocate to principal an amount 
received from the sale, redemption, or other disposition of an 
obligation to pay money to the trustee more than one year 
after it is purchased or acquired by the trustee, including an 
obligation whose purchase price or value when it is acquired 
is less than its value at maturity. If the obligation matures 
within one year after it is purchased or acquired by the 
trustee, an amount received in excess of its purchase price or 
its value when acquired by the trust must be allocated to 
income. 

(c) This section does not apply to an obligation to which 
RCW 11.104A.180, 11.104A.190, 11.104A.200, 
11.104A.210, 11.104A.230, or 11.104A.240 applies. [2002 c 
345 § 406.] 


11.104A.160 Insurance policies and similar con- 
tracts. (a) Except as otherwise provided in subsection (b) of 
this section, a trustee shall allocate to principal the proceeds 
of a life insurance policy or other contract in which the trust 
or its trustee is named as beneficiary, including a contract that 
insures the trust or its trustee against loss for damage to, 
destruction of, or loss of title to a trust asset. The trustee shall 
allocate dividends on an insurance policy to income if the 
premiums on the policy are paid from income, and to princi- 
pal if the premiums are paid from principal. 
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(b) A trustee shall allocate to income proceeds of a con- 
tract that insures the trustee against loss of occupancy or 
other use by an income beneficiary, loss of income, or, sub- 
ject to RCW 11.104A.120, loss of profits from a business. 

(c) This section does not apply to a contract to which 
RCW 11.104A.180 applies. [2002 c 345 § 407.] 


PART 3: RECEIPTS NORMALLY APPORTIONED 


11.104A.170 Insubstantial allocations not required. 
If a trustee determines that an allocation between principal 
and income required by RCW 11.104A.180, 11.104A.190, 
11.104A.200, 11.104A.210, or 11.104A.240 is insubstantial, 
the trustee may allocate the entire amount to principal unless 
one of the circumstances described in RCW 11.104A.020(c) 
applies to the allocation. This power may be exercised by a 
cotrustee in the circumstances described in RCW 
11.104A.020(d) and may be released for the reasons and in 
the manner described in RCW 11.104A.020(f). An allocation 
is presumed to be insubstantial if: 

(1) The amount of the allocation would increase or 
decrease net income in an accounting period, as determined 
before the allocation, by less than ten percent; or 

(2) The value of the asset producing the receipt for which 
the allocation would be made is less than ten percent of the 
total value of the trust's assets at the beginning of the account- 
ing period. [2002 c 345 § 408.] 


11.104A.180 Deferred compensation, annuities, and 
similar payments. (a) In this section: 

(1) "Payment" means a payment that a trustee may 
receive over a fixed number of years or during the life of one 
or more individuals because of services rendered or property 
transferred to the payer in exchange for future payments. The 
term includes a payment made in money or property from the 
payer's general assets or from a separate fund created by the 
payer. For purposes of subsections (d), (e), (f), and (g) of this 
section, the term also includes any payment from any sepa- 
rate fund, regardless of the reason for the payment. 

(2) "Separate fund" includes a private or commercial 
annuity, an individual retirement account, and a pension, 
profit-sharing, stock-bonus, or stock-ownership plan. 

(b) To the extent that a payment is characterized as inter- 
est, a dividend, or a payment made in lieu of interest or a div- 
idend, a trustee shall allocate the payment to income. The 
trustee shall allocate to principal the balance of the payment 
and any other payment received in the same accounting 
period that is not characterized as interest, a dividend, or an 
equivalent payment. 

(c) If no part of a payment is characterized as interest, a 
dividend, or an equivalent payment, a trustee shall allocate to 
income four percent of the total value of the interests of the 
trustee in the plan, annuity, or similar payment according to 
the most recent statement of value preceding the beginning of 
the accounting period and the balance to principal. 

(d) Except as otherwise provided in subsection (e) of this 
section, subsections (f) and (g) of this section apply, and sub- 
sections (b) and (c) of this section do not apply, in determin- 
ing the allocation of a payment made from a separate fund to: 

(1) A trust to which an election to qualify for a marital 
deduction under 26 U.S.C. Sec. 2056(b)(7) of the federal 
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internal revenue code of 1986, as amended as of July 26, 
2009, has been made; or 

(2) A trust that qualifies for the marital deduction under 
26 U.S.C. Sec. 2056(b)(5) of the federal internal revenue 
code of 1986, as amended as of July 26, 2009. 

(e) Subsections (d), (f), and (g) of this section do not 
apply if and to the extent that the series of payments would, 
without the application of subsection (d) of this section, qual- 
ify for the marital deduction under 26 U.S.C. Sec. 
2056(b)(7)(C) of the federal internal revenue code of 1986, as 
amended as of July 26, 2009. 

(f) A trustee shall determine the internal income of each 
separate fund for the accounting period as if the separate fund 
were a trust subject to this section. Upon request of the sur- 
viving spouse, the trustee shall demand that the person 
administering the separate fund distribute the internal income 
to the trust. The trustee shall allocate a payment from the sep- 
arate fund to income to the extent of the internal income of 
the separate fund and distribute that amount to the surviving 
spouse. The trustee shall allocate the balance of the payment 
to principal. Upon request of the surviving spouse, the trustee 
shall allocate principal to income to the extent the internal 
income of the separate fund exceeds payments made from the 
separate fund to the trust during the accounting period. 

(g) If a trustee cannot determine the internal income of a 
separate fund but can determine the value of the separate 
fund, the internal income of the separate fund is deemed to 
equal four percent of the fund's value, according to the most 
recent statement of value preceding the beginning of the 
accounting period. If the trustee can determine neither the 
internal income of the separate fund nor the fund's value, the 
internal income of the fund is deemed to equal the product of 
the interest rate and the present value of the expected future 
payments, as determined under 26 U.S.C. Sec. 7520 of the 
federal internal revenue code of 1986, as amended as of July 
26, 2009, for the month preceding the accounting period for 
which the computation is made. 

(h) This section does not apply to a payment to which 
RCW 11.104A.190 applies. [2009 c 365 § 1; 2002 c 345 § 
409.] 


11.104A.190 Liquidating asset. (a) In this section, 
"liquidating asset" means an asset whose value will diminish 
or terminate because the asset is expected to produce receipts 
for a period of limited duration. The term includes a lease- 
hold, patent, copyright, royalty right, and right to receive 
payments during a period of more than one year under an 
arrangement that does not provide for the payment of interest 
on the unpaid balance. The term does not include a payment 
subject to RCW 11.104A.180, resources subject to RCW 
11.104A.200, timber subject to RCW 11.104A.210, an activ- 
ity subject to RCW 11.104A.230, an asset subject to RCW 
11.104A.240, or any asset for which the trustee establishes a 
reserve for depreciation under RCW 11.104A.270. 

(b) A trustee shall allocate to income ten percent of the 
receipts from a liquidating asset and the balance to principal. 
[2002 c 345 § 410.] 


11.104A.200 Minerals, water, and other natural 
resources. (a) To the extent that a trustee accounts for 
receipts from an interest in minerals or other natural 
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resources pursuant to this section, the trustee shall allocate 
them as follows: 

(1) If received as nominal delay rental or nominal annual 
rent on a lease, a receipt must be allocated to income; 

(2) If received from a production payment, a receipt must 
be allocated to income if and to the extent that the agreement 
creating the production payment provides a factor for interest 
or its equivalent. The balance must be allocated to principal; 

(3) If an amount received as a royalty, shut-in-well pay- 
ment, take-or-pay payment, bonus, or delay rental is more 
than nominal, ninety percent must be allocated to principal 
and the balance to income; or 

(4) If an amount is received from a working interest or 
any other interest not provided for in (1), (2), or (3) of this 
subsection, ninety percent of the net amount received must be 
allocated to principal and the balance to income. 

(b) An amount received on account of an interest in 
water that is renewable must be allocated to income. If the 
water is not renewable, ninety percent of the amount must be 
allocated to principal and the balance to income. 

(c) This chapter applies whether or not a decedent or 
donor was extracting minerals, water, or other natural 
resources before the interest became subject to the trust. 

(d) If a trust owns an interest in minerals, water, or other 
natural resources on January 1, 2003, the trustee may allocate 
receipts from the interest as provided in this chapter or in the 
manner used by the trustee before January 1, 2003. If the trust 
acquires an interest in minerals, water, or other natural 
resources after January 1, 2003, the trustee shall allocate 
receipts from the interest as provided in this chapter. [2002 c 
345 § 411.] 


11.104A.210 Timber. (a) To the extent that a trustee 
accounts for receipts from the sale of timber and related prod- 
ucts pursuant to this section, the trustee shall allocate the net 
receipts: 

(1) To income to the extent that the amount of timber 
removed from the land does not exceed the rate of growth of 
the timber during the accounting periods in which a benefi- 
ciary has a mandatory income interest; 

(2) To principal to the extent that the amount of timber 
removed from the land exceeds the rate of growth of the tim- 
ber or the net receipts are from the sale of standing timber; 

(3) To or between income and principal if the net 
receipts are from the lease of timberland or from a contract to 
cut timber from land owned by a trust, by determining the 
amount of timber removed from the land under the lease or 
contract and applying the rules in (1) and (2) of this subsec- 
tion; or 

(4) To principal to the extent that advance payments, 
bonuses, and other payments are not allocated pursuant to 
(1), (2), or (3) of this subsection. 

(b) In determining net receipts to be allocated pursuant to 
subsection (a) of this section, a trustee shall deduct and trans- 
fer to principal a reasonable amount for depletion. 

(c) This chapter applies whether or not a decedent or 
transferor was harvesting timber from the property before it 
became subject to the trust. 

(d) If a trust owns an interest in timberland on January 1, 
2003, the trustee may allocate net receipts from the sale of 
timber and related products as provided in this chapter or in 
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the manner used by the trustee before January 1, 2003. If the 
trust acquires an interest in timberland after January 1, 2003, 
the trustee shall allocate net receipts from the sale of timber 
and related products as provided in this chapter. [2002 c 345 
§ 412.] 


11.104A.220 Property not productive of income. (a) 
If a marital deduction is allowed for all or part of a trust 
whose assets consist substantially of property that does not 
provide the spouse with sufficient income from or use of the 
trust assets, and if the amounts that the trustee transfers from 
principal to income under RCW 11.104A.020 and distributes 
to the spouse from principal pursuant to the terms of the trust 
are insufficient to provide the spouse with the beneficial 
enjoyment required to obtain the marital deduction, the 
spouse may require the trustee to make property productive 
of income, convert property within a reasonable time, or 
exercise the power conferred by RCW 11.104A.020(a). The 
trustee may decide which action or combination of actions to 
take. 

(b) In cases not governed by subsection (a) of this sec- 
tion, proceeds from the sale or other disposition of an asset 
are principal without regard to the amount of income the asset 
produces during any accounting period. [2002 c 345 § 413.] 


11.104A.230 Derivatives and options. (a) In this sec- 
tion, "derivative" means a contract or financial instrument or 
a combination of contracts and financial instruments which 
gives a trust the right or obligation to participate in some or 
all changes in the price of a tangible or intangible asset or 
group of assets, or changes in a rate, an index of prices or 
rates, or other market indicator for an asset or a group of 
assets. 

(b) To the extent that a trustee does not account under 
RCW 11.104A.120 for transactions in derivatives, the trustee 
shall allocate to principal receipts from and disbursements 
made in connection with those transactions. 

(c) If a trustee grants an option to buy property from the 
trust, whether or not the trust owns the property when the 
option is granted, grants an option that permits another per- 
son to sell property to the trust, or acquires an option to buy 
property for the trust or an option to sell an asset owned by 
the trust, and the trustee or other owner of the asset is 
required to deliver the asset if the option is exercised, an 
amount received for granting the option must be allocated to 
principal. An amount paid to acquire the option must be paid 
from principal. A gain or loss realized upon the exercise of an 
option, including an option granted to a settlor of the trust for 
services rendered, must be allocated to principal. [2002 c 345 
§ 414.] 


11.104A.240 Asset-backed securities. (a) In this sec- 
tion, "asset-backed security" means an asset whose value is 
based upon the right it gives the owner to receive distribu- 
tions from the proceeds of financial assets that provide collat- 
eral for the security. The term includes an asset that gives the 
owner the right to receive from the collateral financial assets 
only the interest or other current return or only the proceeds 
other than interest or current return. The term does not 
include an asset to which RCW 11.104A.100 or 11.104A.180 
applies. 
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(b) If a trust receives a payment from interest or other 
current return and from other proceeds of the collateral finan- 
cial assets, the trustee shall allocate to income the portion of 
the payment which the payer identifies as being from interest 
or other current return and shall allocate the balance of the 
payment to principal. 

(c) If a trust receives one or more payments in exchange 
for the trust's entire interest in an asset-backed security in one 
accounting period, the trustee shall allocate the payments to 
principal. If a payment is one of a series of payments that will 
result in the liquidation of the trust's interest in the security 
over more than one accounting period, the trustee shall allo- 
cate ten percent of the payment to income and the balance to 
principal. [2002 c 345 § 415.] 


ARTICLE 5 
ALLOCATION OF DISBURSEMENTS DURING 
ADMINISTRATION OF TRUST 


11.104A.250 Disbursements from income. A trustee 
shall make the following disbursements from income to the 
extent that they are not disbursements to which RCW 
11.104A.050(2) (ii) or (iii) applies: 

(1) One-half of the regular compensation of the trustee 
and of any person providing investment advisory or custodial 
services to the trustee; 

(2) One-half of all expenses for accountings, judicial 
proceedings, or other matters that involve both the income 
and remainder interests; 

(3) All of the other ordinary expenses incurred in con- 
nection with the administration, management, or preservation 
of trust property and the distribution of income, including 
interest, ordinary repairs, regularly recurring taxes assessed 
against principal, and expenses of a proceeding or other mat- 
ter that concerns primarily the income interest; and 

(4) Recurring premiums on insurance covering the loss 
of a principal asset or the loss of income from or use of the 
asset. [2002 c 345 § 501.] 


11.104A.260 Disbursements from principal. (a) A 
trustee shall make the following disbursements from princi- 
pal: 

(1) The remaining one-half of the disbursements 
described in RCW 11.104A.250 (1) and (2); 

(2) All of the trustee's compensation calculated on prin- 
cipal as a fee for acceptance, distribution, or termination, and 
disbursements made to prepare property for sale; 

(3) Payments on the principal of a trust debt; 

(4) Expenses of a proceeding that concerns primarily 
principal, including a proceeding to construe the trust or to 
protect the trust or its property; 

(5) Premiums paid on a policy of insurance not described 
in RCW 11.104A.250(4) of which the trust is the owner and 
beneficiary; 

(6) Estate, inheritance, and other transfer taxes, includ- 
ing penalties, apportioned to the trust; and 

(7) Disbursements related to environmental matters, 
including reclamation, assessing environmental conditions, 
remedying and removing environmental contamination, 
monitoring remedial activities and the release of substances, 
preventing future releases of substances, collecting amounts 
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from persons liable or potentially liable for the costs of those 
activities, penalties imposed under environmental laws or 
regulations and other payments made to comply with those 
laws or regulations, statutory or common law claims by third 
parties, and defending claims based on environmental mat- 
ters. 

(b) If a principal asset is encumbered with an obligation 
that requires income from that asset to be paid directly to the 
creditor, the trustee shall transfer from principal to income an 
amount equal to the income paid to the creditor in reduction 
of the principal balance of the obligation. 

(c) For disbursements not covered in this section or 
RCW 11.104A.250, see RCW 11.104A.110(a)(4). [2002 c 
345 § 502.] 


11.104A.270 Transfers from income to principal for 
depreciation. (a) In this section, "depreciation" means a 
reduction in value due to wear, tear, decay, corrosion, or 
gradual obsolescence of a fixed asset having a useful life of 
more than one year. 

(b) A trustee may transfer to principal a reasonable 
amount of the net cash receipts from a principal asset that is 
subject to depreciation, but may not transfer any amount for 
depreciation: 

(1) Of that portion of real property used or available for 
use by a beneficiary as a residence or of tangible personal 
property held or made available for the personal use or enjoy- 
ment of a beneficiary; or 

(2) Under this section if the trustee is accounting under 
RCW 11.104A.120 for the business or activity in which the 
asset is used. 

(c) An amount transferred to principal need not be held 
as a separate fund. [2002 c 345 § 503.] 


11.104A.280 Transfers from income to reimburse 
principal. (a) If a trustee makes or expects to make a princi- 
pal disbursement described in this section, the trustee may 
transfer an appropriate amount from income to principal in 
one or more accounting periods to reimburse principal or to 
provide a reserve for future principal disbursements. 

(b) Principal disbursements to which subsection (a) of 
this section applies include the following, but only to the 
extent that the trustee has not been and does not expect to be 
reimbursed by a third party: 

(1) An amount chargeable to income but paid from prin- 
cipal because it is unusually large, including extraordinary 
repairs; 

(2) A capital improvement to a principal asset, whether 
in the form of changes to an existing asset or the construction 
of a new asset, including special assessments; 

(3) Disbursements made to prepare property for rental, 
including tenant allowances, leasehold improvements, and 
broker's commissions; 

(4) Periodic payments on an obligation secured by a 
principal asset to the extent that the amount transferred from 
income to principal for depreciation is less than the periodic 
payments; and 

(5) Disbursements 
11.104A.260(a)(7). 

(c) If the asset whose ownership gives rise to the dis- 
bursements becomes subject to a successive income interest 


described in RCW 
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after an income interest ends, a trustee may continue to trans- 
fer amounts from income to principal as provided in subsec- 
tion (a) of this section. [2002 c 345 § 504.] 


11.104A.290 Income taxes. (1) A tax required to be 
paid by a trustee based on receipts allocated to income must 
be charged to income. 


(2) A tax required to be paid by a trustee based on 
receipts allocated to principal must be charged to principal, 
even if the tax is called an income tax by the taxing authority. 

(3) A tax required to be paid by a trustee on the trust's 
share of an entity's taxable income must be charged: 


(a) To income to the extent that receipts from the entity 
are allocated only to income; 


(b) To principal to the extent that receipts from the entity 
are allocated only to principal; 

(c) Proportionately to income and principal to the extent 
that receipts from the entity are allocated to both income and 
principal; 

(d) Otherwise to principal. 

(4) Before applying subsections (1) through (3) of this 
section, the trustee must adjust income or principal receipts 
by the distributions to a beneficiary for which the trust 
receives an income tax deduction. [2011 c 33 § 1; 2002 c 345 
§ 505.] 


11.104A.300 Adjustments between principal and 
income because of taxes. (a) A fiduciary may make adjust- 
ments between principal and income to offset the shifting of 
economic interests or tax benefits between income beneficia- 
ries and remainder beneficiaries which arise from: 


(1) Elections and decisions, other than those described in 
subsection (b) of this section, that the fiduciary makes from 
time to time regarding tax matters; 

(2) An income tax or any other tax that is imposed upon 
the fiduciary or a beneficiary as a result of a transaction 
involving or a distribution from the estate or trust; or 


(3) The ownership by an estate or trust of an interest in 
an entity whose taxable income, whether or not distributed, is 
includable in the taxable income of the estate, trust, or a ben- 
eficiary. 

(b) If the amount of an estate tax marital deduction or 
charitable contribution deduction is reduced because a fidu- 
ciary deducts an amount paid from principal for income tax 
purposes instead of deducting it for estate tax purposes, and 
as a result estate taxes paid from principal are increased and 
income taxes paid by an estate, trust, or beneficiary are 
decreased, each estate, trust, or beneficiary that benefits from 
the decrease in income tax shall reimburse the principal from 
which the increase in estate tax is paid. The total reimburse- 
ment must equal the increase in the estate tax to the extent 
that the principal used to pay the increase would have quali- 
fied for a marital deduction or charitable contribution deduc- 
tion but for the payment. The proportionate share of the reim- 
bursement for each estate, trust, or beneficiary whose income 
taxes are reduced must be the same as its proportionate share 
of the total decrease in income tax. An estate or trust shall 
reimburse principal from income. [2002 c 345 § 506.] 
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ARTICLE 6 
MISCELLANEOUS PROVISIONS 


11.104A.900 Uniformity of application and construc- 
tion. In applying and construing chapter 345, Laws of 2002, 
consideration must be given to the need to promote unifor- 
mity of the law with respect to its subject matter among states 
that enact similar laws. [2002 c 345 § 602.] 


11.104A.901 Application of chapter 11.96A RCW. 
Nothing in chapter 345, Laws of 2002 is intended to restrict 
the application of chapter 11.96A RCW to issues, questions, 
or disputes that arise under or that relate to chapter 345, Laws 
of 2002. Any and all such issues, questions, or disputes shall 
be resolved judicially or nonjudicially under chapter 11.96A 
RCW. [2002 c 345 § 603.] 


11.104A.904 Effective date—2002 c 345. This act 
takes effect January 1, 2003. [2002 c 345 § 606.] 


11.104A.905 Application of act to existing trusts and 
estates. Except as specifically provided otherwise in the 
terms of a trust or a will, chapter 345, Laws of 2002 shall 
apply to any receipt or expense received or incurred on or 
after January 1, 2003, by any trust or decedent's estate, 
whether established before, on, or after January 1, 2003, and 
whether the asset involved was acquired by the fiduciary 
before, on, or after January 1, 2003. [2002 c 345 § 607.] 


11.104A.906 Transitional matters. RCW 
11.104A.180 applies to a trust described in RCW 
11.104A.180(d) on and after the following dates: 

(a) If the trust is not funded as of July 26, 2009, the date 
of the decedent's death. 

(b) If the trust is initially funded in the calendar year 
beginning January 1, 2009, the date of the decedent's death. 

(c) If the trust is not described in subsection (a) or (b) of 
this section, January 1, 2009. [2009 c 365 § 2.] 


11.104A.907 Construction—Chapter applicable to 
state registered domestic partnerships—2009 c 521. For 
the purposes of this chapter, the terms spouse, marriage, mar- 
ital, husband, wife, widow, widower, next of kin, and family 
shall be interpreted as applying equally to state registered 
domestic partnerships or individuals in state registered 
domestic partnerships as well as to marital relationships and 
married persons, and references to dissolution of marriage 
shall apply equally to state registered domestic partnerships 
that have been terminated, dissolved, or invalidated, to the 
extent that such interpretation does not conflict with federal 
law. Where necessary to implement chapter 521, Laws of 
2009, gender-specific terms such as husband and wife used in 
any statute, rule, or other law shall be construed to be gender 
neutral, and applicable to individuals in state registered 
domestic partnerships. [2009 c 521 § 40.] 


Chapter 11.106 RCW 
TRUSTEES' ACCOUNTING ACT 


Sections 
11.106.010 Scope of chapter—Exceptions. 
(2016 Ed.) 


Trustees' Accounting Act 


11.106.020 Trustee's annual statement. 

11.106.030 Intermediate and final accounts—Contents—Filing. 

11.106.040 Petition for statement of account. 

11.106.050 Account filed—Return day—Notice. 

11.106.060 Account filed—Objections—Appointment of guardians ad 
litem—Representatives. 

.106.070 Court to determine accuracy, validity—Decree. 

.106.080 Effect of decree. 

.106.090 Appeal from decree. 

.106.100 Waiver of accounting by beneficiary. 

.106.110 Modification under chapter 11.97 RCW—How constituted. 


11.106.010 Scope of chapter—Exceptions. This chap- 
ter does not apply to resulting trusts, constructive trusts, busi- 
ness trusts where certificates of beneficial interest are issued 
to the beneficiaries, investment trusts, voting trusts, insur- 
ance trusts prior to the death of the insured, trusts in the 
nature of mortgages or pledges, liquidation trusts or trusts for 
the sole purpose of paying dividends, interest or interest cou- 
pons, salaries, wages or pensions; nor does this chapter apply 
to personal representatives. [2013 c 272 § 25; 1985 c 30 § 95. 
Prior: 1984 c 149 § 128; 1955 c 33 § 30.30.010; prior: 1951 c 
226 § 10. Formerly RCW 30.30.010.] 

Application—2013 c 272: See note following RCW 11.98.002. 


Short tithe—Application—Purpose—Severability—1985 c 30: See 
RCW 11.02.900 through 11.02.903. 


Additional notes found at www.leg.wa.gov 


11.106.020 Trustee's annual statement. The trustee or 
trustees appointed by any will, deed, or agreement executed 
must mail or deliver at least annually to each permissible dis- 
tributee, as defined in RCW 11.98.002, a written itemized 
statement of all current receipts and disbursements made by 
the trustee of the funds of the trust both principal and income, 
and upon the request of any such beneficiary must furnish the 
beneficiary an itemized statement of all property then held by 
that trustee, and may also file any such statement in the supe- 
rior court of the county in which the trustee or one of the 
trustees resides. [2013 c 272 § 26; 1985 c 30 § 96. Prior: 
1984 c 149 § 129; 1955 c 33 § 30.30.020; prior: 1951 c 226 § 
2. Formerly RCW 30.30.020.] 

Application—2013 c 272: See note following RCW 11.98.002. 


Short tithe—Application—Purpose—Severability—1985 c 30: See 
RCW 11.02.900 through 11.02.903. 


Trust provisions may relieve trustee from duty, restriction, or liability 
imposed by statute: RCW 11.97.010. 


Additional notes found at www.leg.wa.gov 


11.106.030 Intermediate and final accounts—Con- 
tents—Filing. In addition to the statement required by RCW 
11.106.020 any such trustee or trustees whenever it or they so 
desire, may file in the superior court of the county in which 
the trustees or one of the trustees resides an intermediate 
account under oath showing: 

(1) The period covered by the account; 

(2) The total principal with which the trustee is charge- 
able according to the last preceding account or the inventory 
if there is no preceding account; 

(3) An itemized statement of all principal funds received 
and disbursed during such period; 

(4) An itemized statement of all income received and 
disbursed during such period, unless waived; 

(5) The balance of such principal and income remaining 
at the close of such period and how invested; 
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(6) The names and addresses of all living beneficiaries, 
including contingent beneficiaries, of the trust, and a state- 
ment as to any such beneficiary known to be under legal dis- 
ability; 

(7) A description of any possible unborn or unascer- 
tained beneficiary and his or her interest in the trust fund. 

After the time for termination of the trust has arrived, the 
trustee or trustees may also file a final account in similar 
manner. [2010 c 8 § 2092; 1985 c 30 § 97. Prior: 1984 c 149 
§ 130; 1955 c 33 § 30.30.030; prior: 1951 c 226 § 3. Formerly 
RCW 30.30.030.] 


Short tithe—Application—Purpose—Severability—1985 c 30: See 
RCW 11.02.900 through 11.02.903. 


Additional notes found at www.leg.wa.gov 


11.106.040 Petition for statement of account. At any 
time after the later of one year from the inception of the trust 
or one year after the day on which a report was last filed, any 
settlor or beneficiary of a trust may file a petition under RCW 
11.96A.080 with the superior court in the county where the 
trustee or one of the trustees resides asking the court to direct 
the trustee or trustees to file in the court an account. At the 
hearing on such petition the court may order the trustee to file 
an account for good cause shown. [1999 c 42 § 627; 1985 c 
30 § 98. Prior: 1984 c 149 § 131; 1955 c 33 § 30.30.040; 
prior: 1951 c 226 § 4. Formerly RCW 30.30.040.] 


Short tithe—Application—Purpose—Severability—1985 c 30: See 
RCW 11.02.900 through 11.02.903. 


Additional notes found at www.leg.wa.gov 


11.106.050 Account filed—Return day—Notice. 
When any account has been filed pursuant to RCW 
11.106.030 or 11.106.040, the clerk of the court where filed 
shall fix a return day therefor as provided in RCW 
11.96A.100(4) and issue a notice. The notice shall state the 
time and place for the return date, the name or names of the 
trustee or trustees who have filed the account, that the 
account has been filed, that the court is asked to settle the 
account, and that any objections or exceptions to the account 
must be filed with the clerk of the court on or before the 
return date. The notice shall be given as provided for notices 
under RCW 11.96A.110. [1999 c 42 § 628; 1985 c 30 § 99. 
Prior: 1984 c 149 § 132; 1955 c 33 § 30.30.050; prior: 1951 c 
226 § 5. Formerly RCW 30.30.050. ] 


Short tithe—Application—Purpose—Severability—1985 c 30: See 
RCW 11.02.900 through 11.02.903. 


Additional notes found at www.leg.wa.gov 


11.106.060 Account filed—Objections—Appoint- 
ment of guardians ad litem—Representatives. Upon or 
before the return date any beneficiary of the trust may file the 
beneficiary's written objections or exceptions to the account 
filed or to any action of the trustee or trustees set forth in the 
account. The court shall appoint guardians ad litem as pro- 
vided in RCW 11.96A.160 and the court may allow represen- 
tatives to be appointed under RCW 11.96A.120 or 
11.96A.250 to represent the persons listed in those sections. 
[1999 c 42 § 629; 1985 c 30 § 100. Prior: 1984 c 149 § 133; 
1977 ex.s. c 80 § 31; 1955 c 33 § 30.30.060; prior: 1951 c 226 
§ 6. Formerly RCW 30.30.060.] 
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Short title—Application—Purpose—Severability—1985 c 30: See 
RCW 11.02.900 through 11.02.903. 


Purpose—Intent—Severability—1977 ex.s. c 80: See notes following 
RCW 4.16.190. 


Additional notes found at www.leg.wa.gov 


11.106.070 Court to determine accuracy, validity— 
Decree. Upon the return date or at some later date fixed by 
the court if so requested by one or more of the parties, the 
court without the intervention of a jury and after hearing all 
the evidence submitted shall determine the correctness of the 
account and the validity and propriety of all actions of the 
trustee or trustees set forth in the account including the pur- 
chase, retention, and disposition of any of the property and 
funds of the trust, and shall render its decree either approving 
or disapproving the account or any part of it, and surcharging 
the trustee or trustees for all losses, if any, caused by negli- 
gent or wilful breaches of trust. [1985 c 30 § 101. Prior: 1984 
c 149 § 134; 1955 c 33 § 30.30.070; prior: 1951 c 226 § 7. 
Formerly RCW 30.30.070.] 

Short tithe—Application—Purpose—Severability—1985 c 30: See 
RCW 11.02.900 through 11.02.903. 


Additional notes found at www.leg.wa.gov 


11.106.080 Effect of decree. The decree rendered 
under RCW 11.106.070 shall be deemed final, conclusive, 
and binding upon all the parties interested including all 
incompetent, unborn, and unascertained beneficiaries of the 
trust subject only to the right of appeal under RCW 
11.106.090. [1985 c 30 § 102. Prior: 1984 c 149 § 135; 1955 
c 33 § 30.30.080; prior: 1951 c 226 § 8. Formerly RCW 
30.30.080.] 


Short title—Application—Purpose—Severability—1985 c 30: See 
RCW 11.02.900 through 11.02.903. 


Additional notes found at www.leg.wa.gov 


11.106.090 Appeal from decree. The decree rendered 
under RCW 11.106.070 shall be a final order from which any 
party in interest may appeal as in civil actions to the supreme 
court or the court of appeals of the state of Washington. 
[1985 c 30 § 103. Prior: 1984 c 149 § 136; 1971 c 81 § 80; 
1955 c 33 § 30.30.090; prior: 1951 c 226 § 9. Formerly RCW 
30.30.090.] 


Rules of court: Method of appellate review superseded by RAP 2.2(a)(3), 
18.22. 


Short tithe——Application—Purpose—Severability—1985 c 30: See 
RCW 11.02.900 through 11.02.903. 


Additional notes found at www.leg.wa.gov 


11.106.100 Waiver of accounting by beneficiary. 
Any adult beneficiary entitled to an accounting under either 
RCW 11.106.020 or 11.106.030 may waive such an account- 
ing by a separate instrument delivered to the trustee. [1985 c 
30 § 104. Prior: 1984 c 149 § 137; 1955 c 33 § 30.30.100; 
prior: 1951 c 226 § 11. Formerly RCW 30.30.100.] 


Short tithe—Application—Purpose—Severability—1985 c 30: See 
RCW 11.02.900 through 11.02.903. 


Additional notes found at www.leg.wa.gov 


11.106.110 Modification under chapter 11.97 
RCW—How constituted. This chapter is declared to be of 
similar import to the uniform trustees' accounting act. Any 
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modification under chapter 11.97 RCW, including waiver, of 
the requirements of this chapter in any will, deed, or agree- 
ment heretofore or hereafter executed shall be given effect 
whether the waiver refers to the uniform trustees' accounting 
act by name or other reference or to any other act of like or 
similar import. [1985 c 30 § 105. Prior: 1984 c 149 § 138; 
1955 c 33 § 30.30.110; prior: 1951 c 226 § 12. Formerly 
RCW 30.30.110.] 


Short tithe—Application—Purpose—Severability—1985 c 30: See 
RCW 11.02.900 through 11.02.903. 


Additional notes found at www.leg.wa.gov 


Chapter 11.108 RCW 


MISCELLANEOUS PROVISIONS FOR 
DISTRIBUTIONS MADE BY A GOVERNING 
INSTRUMENT 
(Formerly: Trust gift distribution) 


Sections 


11.108.010 Definitions. 

11.108.020 Marital deduction gift—Compliance with Internal Revenue 
Code—Fiduciary powers. 

11.108.025 Election to qualify property for the marital deduction—Gener- 
ation-skipping transfer tax allocations. 

11.108.030 Pecuniary bequests—Valuation of assets if distribution other 
than money. 

11.108.040 Construction of certain marital deduction formula bequests. 
11.108.050 Marital deduction gift in trust. 

11.108.060 Marital deduction gift—Survivorship requirement—Limits— 
Property to be held in trust. 

11.108.070 Presumptions for the interpretation, construction, and adminis- 
tration of governing instrument. 

11.108.080 Generation-skipping transfer tax—Federal law application. 
11.108.090 Generation-skipping transfer tax—Dispute resolution of fed- 
eral law application. 

11.108.900 Application of chapter—Application of 2006 c 360. 
11.108.901 Construction—Chapter applicable to state registered domestic 
partnerships—2009 c 521. 


11.108.010 Definitions. Unless the context clearly 
requires otherwise, the definitions in this section apply 
throughout this chapter. 

(1) The term "pecuniary bequest" means a gift in a gov- 
erning instrument which either is expressly stated as a fixed 
dollar amount or is a gift of a dollar amount determinable by 
the governing instrument, and a gift expressed in terms of a 
"sum" or an "amount," unless the context dictates otherwise, 
is a gift of a dollar amount. 

(2) As the context might require, the term "marital 
deduction" means either the federal or state estate tax deduc- 
tion or the federal gift tax deduction allowed for transfers to 
spouses under the Internal Revenue Code or applicable state 
law. 

(3) The term "maximum marital deduction" means the 
maximum amount qualifying for the marital deduction. 

(4) The term "marital deduction gift" means a gift 
intended to qualify for the marital deduction as indicated by a 
preponderance of the evidence including the governing 
instrument and extrinsic evidence whether or not the govern- 
ing instrument is found to be ambiguous. 

(5) The term "governing instrument" includes, but is not 
limited to: Will and codicils; revocable trusts and amend- 
ments or addenda to revocable trusts; irrevocable trusts; ben- 
eficiary designations under life insurance policies, annuities, 
employee benefit plans, and individual retirement accounts; 
payable-on-death, trust, or joint with right of survivorship 
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bank or brokerage accounts; transfer on death designations or 
transfer on death or pay on death securities; and documents 
exercising powers of appointment. 

(6) The term "fiduciary" means trustee or personal repre- 
sentative. Reference to a fiduciary in the singular includes the 
plural where the context requires. 

(7) The term "gift" refers to all gifts, legacies, devises, 
and bequests made in a governing instrument, whether out- 
right or in trust, and whether made during the life of the trans- 
feror or as a result of the transferor's death. 

(8) The term "transferor" means the testator, donor, 
grantor, or other person making a gift. 

(9) The term "spouse" includes the transferor's surviving 
spouse in the case of a deceased transferor. [2006 c 360 § 3; 
1997 c 252 § 81; 1993 c 73 § 2; 1990 c 224 § 2; 1988 c 64 § 
27; 1985 c 30 § 106. Prior: 1984 c 149 § 140.] 

Clarification of laws—Enforceability of act—Severability—2006 c 
360: See notes following RCW 11.108.070. 

Short tithe—Application—Purpose—Severability—1985 c 30: See 
RCW 11.02.900 through 11.02.903. 


Additional notes found at www.leg.wa.gov 


11.108.020 Marital deduction gift—Compliance with 
Internal Revenue Code—Fiduciary powers. (1) If a gov- 
erning instrument contains a marital deduction gift, the gov- 
erning instrument shall be construed to comply with the mar- 
ital deduction provisions of the Internal Revenue Code in 
every respect. 

(2) If a governing instrument contains a marital deduc- 
tion gift, any fiduciary operating under the governing instru- 
ment has all the powers, duties, and discretionary authority 
necessary to comply with the marital deduction provisions of 
the Internal Revenue Code. The fiduciary shall not take any 
action or have any power that may impair that deduction, but 
this does not require the fiduciary to make the elections under 
either section 2056(b)(7) or 2523(f) of the Internal Revenue 
Code that is referred to in RCW 11.108.025. [1997 c 252 § 
82; 1993 c 73 § 3; 1988 c 64 § 28; 1985 c 30 § 107. Prior: 
1984 c 149 § 141.] 

Short tithe—Application—Purpose—Severability—1985 c 30: See 
RCW 11.02.900 through 11.02.903. 


Additional notes found at www.leg.wa.gov 


11.108.025 Election to qualify property for the mari- 
tal deduction—Generation-skipping transfer tax alloca- 
tions. Unless a governing instrument directs to the contrary: 

(1) The fiduciary shall have the power to make elections, 
in whole or in part, to qualify property for the marital deduc- 
tion as qualified terminable interest property under section 
2056(b)(7) or 2523(f) of the Internal Revenue Code or, if the 
surviving spouse is not a citizen of the United States, under 
section 2056A of the Internal Revenue Code. Further, the 
fiduciary shall have the power to make generation-skipping 
transfer tax allocations under section 2632 of the Internal 
Revenue Code. 

(2) The fiduciary making an election under section 
2056(b)(7), 2523(f), or 2056A of the Internal Revenue Code 
or making an allocation under section 2632 of the Internal 
Revenue Code may benefit personally from the election or 
allocation, with no duty to reimburse any other person inter- 
ested in the election or allocation. The fiduciary shall have no 
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duty to make any equitable adjustment and shall have no duty 
to treat interested persons impartially in respect of the elec- 
tion or allocation. 

(3) The fiduciary of a trust, if an election is made under 
section 2056(b)(7), 2523(f), or 2056A of the Internal Reve- 
nue Code, if an allocation is made under section 2632 of the 
Internal Revenue Code, or if division of a trust is of benefit to 
the persons interested in the trust, may divide the trust into 
two or more separate trusts, of equal or unequal value, if: 

(a) The terms of the separate trusts which result are sub- 
stantially identical to the terms of the trust before division; 

(b) In the case of a trust otherwise qualifying for the mar- 
ital deduction under the Internal Revenue Code, the division 
shall not prevent a separate trust for which the election is 
made from qualifying for the marital deduction; and 

(c) The allocation of assets shall be based upon the fair 
market value of the assets at the time of the division. 

(4) For state and federal estate tax purposes, a fiduciary 
may make inconsistent elections under section 2056(b)(7) or 
2056A of the Internal Revenue Code and under similar provi- 
sions of applicable state law. [2006 c 360 § 5; 1997 c 252 § 
83; 1993 c 73 § 4; 1991 c 6 § 1; 1990 c 179 § 2; 1988 c 64 § 
29.] 


Clarification of laws—Enforceability of act—Severability—2006 c 
360: See notes following RCW 11.108.070. 


11.108.030 Pecuniary bequests—Valuation of assets 
if distribution other than money. (1) Ifa governing instru- 
ment authorizes the fiduciary to satisfy a pecuniary bequest 
in whole or in part by distribution of property other than 
money, the assets selected for that purpose shall be valued at 
their respective fair market values on the date or dates of dis- 
tribution, unless the governing instrument expressly provides 
otherwise. If the governing instrument permits the fiduciary 
to value the assets selected for the distribution as of a date 
other than the date or dates of distribution, then, unless the 
governing instrument expressly provides otherwise, the 
assets selected by the fiduciary for that purpose shall have an 
aggregate fair market value on the date or dates of distribu- 
tion which, when added to any cash distributed, will amount 
to no less than the amount of that gift as stated in, or deter- 
mined by, the governing instrument. 

(2) A marital deduction gift shall be satisfied only with 
assets that qualify for those deductions. [1985 c 30 § 108. 
Prior: 1984 c 149 § 142.] 

Short title—Application—Purpose—Severability—1985 c 30: See 
RCW 11.02.900 through 11.02.903. 


Additional notes found at www.leg.wa.gov 


11.108.040 Construction of certain marital deduction 
formula bequests. (1) Ifa testator, under the terms of a gov- 
erning instrument executed prior to September 12, 1981, 
leaves outright to or in trust for the benefit of that testator's 
surviving spouse an amount or fractional share of that testa- 
tor's estate or a trust estate expressed in terms of one-half of 
that testator's federal adjusted gross estate, or by any other 
reference to the maximum estate tax marital deduction allow- 
able under federal law without referring, either in that gov- 
erning instrument or in any codicil or amendment thereto, 
specifically to the unlimited federal estate tax marital deduc- 
tion enacted as part of the economic recovery tax act of 1981, 
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such expression shall, unless subsection (2) or (3) of this sec- 
tion applies, be construed as referring to the unlimited federal 
estate tax marital deduction, and also as expressing such 
amount or fractional share, as the case may be, in terms of the 
minimum amount which will cause the least possible amount 
of federal estate tax to be payable as a result of the testator's 
death, taking into account other property passing to the sur- 
viving spouse that qualifies for the marital deduction, at the 
value at which it qualifies, and also taking into account all 
credits against the federal estate tax, but only to the extent 
that the use of these credits do not increase the death tax pay- 
able. 


(2) If this subsection applies to a testator, such expres- 
sion shall be construed as referring to the estate tax marital 
deduction allowed by federal law immediately prior to the 
enactment of the unlimited estate tax marital deduction as a 
part of the economic recovery tax act of 1981. This subsec- 
tion applies if subsection (3) of this section does not apply 
and: 


(a) The application of this subsection to the testator will 
not cause an increase in the federal estate taxes payable as a 
result of the testator's death over the amount of such taxes 
which would be payable if subsection (1) of this section 
applied; or 

(b) The testator is survived by a blood or adopted 
descendant who is not also a blood or adopted descendant of 
the testator's surviving spouse, unless such person or persons 
have entered into an agreement under RCW 11.96A.220; or 


(c) The testator amended the governing instrument con- 
taining such expression after December 31, 1981, without 
amending such expression to refer expressly to the unlimited 
federal estate tax marital deduction. 


(3) If the governing instrument contains language 
expressly stating that federal law of a particular time prior to 
January 1, 1982, is to govern the construction or interpreta- 
tion of such expression, the expression shall be construed as 
referring to the marital deduction allowable under federal law 
in force and effect as of that time. 


(4) If subsection (2) or (3) of this section applies to the 
testator, the expression shall not be construed as referring to 
any property that the personal representative of the testator's 
estate or other authorized fiduciary elects to qualify for the 
federal estate tax marital deduction as qualified terminable 
interest property. If subsection (1) of this section applies to 
the testator, any provision shall be construed as referring to 
any property that the personal representative of the testator's 
estate or other authorized fiduciary elects to qualify for the 
federal estate tax marital deduction as qualified terminable 
interest property, but only to the extent that such construction 
does not cause the amount or fractional share left to or for the 
benefit of the surviving spouse to be reduced below the 
amount that would pass under subsection (2) or (3) of this 
section, whichever is applicable. 


(5) This section is effective with respect to testators 
dying after December 31, 1982. [1999 c 42 § 630; 1985 c 30 
§ 109. Prior: 1984 c 149 § 143.] 


Short title—Application—Purpose—Severability—1985 c 30: See 
RCW 11.02.900 through 11.02.903. 


Additional notes found at www.leg.wa.gov 
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11.108.050 Marital deduction gift in trust. If a gov- 
erning instrument contains a marital deduction gift in trust, 
then in addition to the other provisions of this chapter, each of 
the following applies to the trust to the extent necessary to 
qualify the gift for the marital deduction: 

(1) If the transferor's spouse is a citizen of the United 
States at the time of the transfer: 

(a) The transferor's spouse is entitled to all of the income 
from the trust, payable annually or at more frequent intervals, 
during the spouse's life; 

(b) During the life of the transferor's spouse, a person 
may not appoint or distribute any part of the trust property to 
a person other than the transferor's spouse; 

(c) The transferor's spouse may compel the trustee of the 
trust to make any unproductive property of the trust produc- 
tive, or to convert the unproductive property into productive 
property, within a reasonable time; and 

(d) The transferor's spouse may, alone and in all events, 
dispose of all of the trust property, including accrued or 
undistributed income, remaining after the spouse's death 
under a testamentary general power of appointment, as 
defined in section 2041 of the Internal Revenue Code. How- 
ever, this subsection (1)(d) does not apply to: (i) A marital 
deduction gift in trust which is described in subsection (2) of 
this section; (ii) that portion of a marital deduction gift in 
trust that has qualified for the marital deduction as a result of 
an election under section 2056(b)(7) or 2523(f) of the Internal 
Revenue Code; and (iii) that portion of marital deduction gift 
in trust that would have qualified for the marital deduction 
but for the fiduciary's decision not to make the election under 
section 2056(b)(7) or 2523(f) of the Internal Revenue Code; 

(2) If the transferor's spouse is not a citizen of the United 
States at the time of the transfer, then to the extent necessary 
to qualify the gift for the marital deduction, subsection (1)(a), 
(b), and (c) of this section and each of the following applies 
to the trust: 

(a) At least one trustee of the trust must be an individual 
citizen of the United States or a domestic corporation, and a 
distribution, other than a distribution of income, may not be 
made from the trust unless a trustee who is an individual citi- 
zen of the United States or a domestic corporation has the 
right to withhold from the distribution the tax imposed under 
section 2056A of the Internal Revenue Code on the distribu- 
tion; 

(b) The trust must meet such requirements as the secre- 
tary of the treasury of the United States by regulations pre- 
scribes to ensure collection of estate tax, under section 
2056A(b) of the Internal Revenue Code; and 

(c) Subsection (2)(a) and (b) of this section no longer 
apply to the trust if the transferor's spouse becomes a citizen 
of the United States and: (i) The transferor's spouse was a res- 
ident of the United States at all times after the transferor's 
death and before becoming a citizen; (ii) tax has not been 
imposed on the trust under section 2056A(b)(1)(A) of the 
Internal Revenue Code before the transferor's spouse 
becomes a citizen; or (iii) the transferor's spouse makes an 
election under section 2056A(b)(12)(C) of the Internal Reve- 
nue Code regarding tax imposed on distributions from the 
trust before becoming a citizen; and 

(3) Subsection (1) of this section does not apply to: 
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(a) A trust: (1) That provides for a life estate or term of 
years for the exclusive benefit of the transferor's spouse, with 
the remainder payable to the such spouse's estate; or (ii) cre- 
ated exclusively for the benefit of the estate of the transferor's 
spouse; and 

(b) An interest of the transferor's spouse in a charitable 
remainder annuity trust or charitable remainder unitrust 
described in section 664 of the Internal Revenue Code, if the 
transferor's spouse is the only noncharitable beneficiary. 
[1997 c 252 § 84; 1993 c 73 § 5; 1990 c 179 § 3; 1985 c 30 § 
110. Prior: 1984 c 149 § 144.] 

Short tithe—Application—Purpose—Severability—1985 c 30: See 
RCW 11.02.900 through 11.02.903. 


Additional notes found at www.leg.wa.gov 


11.108.060 Marital deduction gift—Survivorship 
requirement—Limits—Property to be held in trust. For 
an estate that exceeds the amount exempt from state or fed- 
eral tax by virtue of the credit under section 2010 of the Inter- 
nal Revenue Code, if taking into account applicable adjusted 
taxable gifts as defined in section 2001(b) of the Internal 
Revenue Code, any marital deduction gift that is conditioned 
upon the transferor's spouse surviving the transferor for a 
period of more than six months, is governed by the following: 

(1) A survivorship requirement expressed in the govern- 
ing instrument in excess of six months or which may exceed 
six months, other than survival by a spouse of a common 
disaster resulting in the death of the transferor, does not apply 
to property passing under the marital deduction gift, and for 
the gift, the survivorship requirement may not exceed the 
period ending six months following the transferor's date of 
death, as established under section 2056(b)(3) of the Internal 
Revenue Code. 

(2) If the property that is the subject of the marital deduc- 
tion gift is passing or is to be held in trust, as opposed to pass- 
ing outright, it must be held in a trust meeting the require- 
ments of section 2056(b)(7) of the Internal Revenue Code the 
corpus of which must: (a) Pass as though the spouse failed to 
survive the transferor if the spouse, in fact, fails to survive the 
term specified in the governing instrument; and (b) pass to 
the spouse under the terms of the governing instrument if the 
spouse, in fact, survives the term specified in the governing 
instrument. [2006 c 360 § 6; 1999 c 44 § 1; 1997 c 252 § 86; 
1989 c 35 § 1; 1985 c 30 § 111. Prior: 1984 c 149 § 145.] 

Clarification of laws—Enforceability of act—Severability—2006 c 
360: See notes following RCW 11.108.070. 


Short tithe—Application—Purpose—Severability—1985 c 30: See 
RCW 11.02.900 through 11.02.903. 


Additional notes found at www.leg.wa.gov 


11.108.070 Presumptions for the interpretation, con- 
struction, and administration of governing instrument. 
(1) The legislature finds that the citizens and residents of the 
state, and nonresidents of the state having property located in 
Washington, desire to take full advantage of the exemptions, 
exclusions, deductions, and credits allowable under the fed- 
eral estate, gift, income, and generation-skipping transfer 
taxes, and the Washington counterparts to those taxes, if any, 
unless the facts and circumstances indicate otherwise, or the 
transferor has expressed a contrary intent in the governing 
instrument. 
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(2) In interpreting, construing, or administering a gov- 
erning instrument, absent a clear expression of intent by the 
transferor to the contrary, the following presumptions apply 
and may only be rebutted by clear, cogent, and convincing 
evidence to the contrary, but these presumptions of intent do 
not require the making of any particular voluntary tax elec- 
tion: 

(a) The transferor intended to take advantage of the max- 
imum benefit of tax deductions, exemptions, exclusions, or 
credits; 

(b) The transferor intended any gift to a spouse made 
outright and free of trust is to qualify for the gift or estate tax 
marital deduction and to be a marital deduction gift; and 

(c) If the governing instrument refers to a trust as a mar- 
ital trust, QTIP trust, or spousal trust, or refers to qualified 
terminable interest property, QTIP, or QTIP property, sec- 
tions 2044, 2056, and 2523 of the Internal Revenue Code or 
similar provisions of applicable state law, the transferor 
intended the property passing to such a trust and the trust to 
qualify for the applicable gift or estate tax martial [marital] 
deduction, and for the gift to qualify for a marital deduction 
gift. 

(3) References in this chapter to provisions of the Inter- 
nal Revenue Code include references to similar provisions, if 
any, of applicable state law. [2006 c 360 § 4.] 

Clarification of laws—Enforceability of act—2006 c 360: "This act 
clarifies and declares the existing laws of this state. This act is enforceable as 


to all persons and all trusts regardless of when the trust was created." [2006 
c 360 § 17.) 


Severability—2006 c 360: "If any provision of this act or its application 
to any person or circumstance is held invalid, the remainder of the act or the 
application of the provision to other persons or circumstances is not 
affected." [2006 c 360 § 18.] 


11.108.080 Generation-skipping transfer tax—Fed- 
eral law application. (1) A will or trust of a decedent who 
dies after December 31, 2009, and before January 1, 2011, is 
deemed to refer to the federal estate and generation-skipping 
transfer tax laws as they applied with respect to estates of 
decedents dying on December 31, 2009, if the will or trust 
contains a formula that: 

(a) Refers to any of the following: "Unified credit," 
"estate tax exemption," "applicable exemption amount," 
"applicable credit amount," "applicable exclusion amount," 
"generation-skipping transfer tax exemption," "marital 
deduction," "maximum marital deduction," or "unlimited 
marital deduction;" 

(b) Measures a share of an estate or trust based on the 
amount that can pass free of federal estate taxes or the 
amount that can pass free of federal generation-skipping 
transfer taxes; or 

(c) Is otherwise based on a provision of federal estate tax 
or federal generation-skipping transfer tax law similar to the 
provisions in (a) or (b) of this subsection. 

(2) This section is presumed to not apply with respect to 
a will or trust that (a) is executed or amended after December 
31, 2009, or (b) clearly manifests an intent that a contrary rule 
applies in cases where the decedent dies on a date on which 
there is no then-applicable federal estate or federal genera- 
tion-skipping transfer tax and such tax has been permanently 
repealed and not merely temporarily repealed for calendar 
year 2010. 


[Title 11 RCW—page 163] 


11.108.090 


(3) The reference to January 1, 2011, in this section 
refers, if the federal estate and generation-skipping transfer 
tax becomes effective before that date, to the first date on 
which such tax becomes legally effective. 


(4) Construction of a will or trust under this section may 
be confirmed pursuant to the procedures set forth in the trust 
and estate dispute resolution act in chapter 11.96A RCW. 
[2010 c 11 § 2.] 


Finding—2010 c 11: "The legislature finds in order to carry out the 
intent of decedents in the construction of wills and trusts, and in order to pro- 
mote judicial economy in the administration of trusts and estates, that it is 
necessary to construe certain formula clauses to refer to federal estate and 
generation-skipping transfer tax rules applicable to estates of decedents 
dying on December 31, 2009." [2010 c 11 § 1.] 


Retroactive application—2010 c 11: "The provisions of this act are 
effective retroactive to December 31, 2009." [2010 c 11 § 4.] 


Application—Construction—2010 c 11: "This act is remedial in 
nature and must be applied and construed liberally in order to carry out its 
intent." [2010 c 11 § 5.] 


Effective date—2010 c 11: "This act is necessary for the immediate 
preservation of the public peace, health, or safety, or support of the state gov- 
ernment and its existing public institutions, and takes effect immediately 
[March 10, 2010]." [2010 c 11 § 7.] 


11.108.090 Generation-skipping transfer tax—Dis- 
pute resolution of federal law application. The personal 
representative, trustee, or any affected beneficiary under a 
will or trust may bring a proceeding under the trust and estate 
dispute resolution act in chapter 11.96A RCW, to determine 
whether the decedent intended that the references, presump- 
tions, or rules of construction under RCW 11.108.080 be con- 
strued with respect to the federal law as it existed after 
December 31, 2009, including but not limited to the amend- 
ments made to federal law by the federal tax relief, unem- 
ployment insurance reauthorization, and job creation act of 
2010, federal House Resolution No. 4853, P.L. 111-312. In 
making such determinations, extrinsic evidence may be con- 
sidered, whether or not the governing instrument is found to 
be ambiguous, including but not limited to, information pro- 
vided by the decedent to the decedent's attorney or personal 
representative. Such a proceeding must be commenced not 
later than two years following the death of the testator or 
grantor, and not thereafter. [2011 c 113 § 2; 2010 c11 § 3.] 


Finding—2011 c 113: "On December 17, 2010, the federal tax relief, 
unemployment insurance reauthorization, and job creation act of 2010, 
House Resolution No. 4853, P.L. 111-312, was enacted into law. Federal 
House Resolution No. 4853 amended the federal gift, estate, and generation- 
skipping transfer taxes by retroactively reinstating those taxes to January 1, 
2010, with an increased applicable exemption amount per taxpayer of five 
million dollars. House Resolution No. 4853 also extended the time for mak- 
ing certain qualified disclaimers. In light of these changes in federal law, the 
legislature finds in order: To carry out the intent of decedents and grantors in 
the construction of wills, trusts, and other dispositive instruments; to con- 
tinue the uniformity of the Washington disclaimer law with federal law; and 
to promote judicial economy in the administration of trusts and estates, it is 
necessary to amend certain time limitations and to clarify procedures to con- 
strue certain formula clauses that refer to federal estate, gift, and generation- 
skipping transfer tax rules applicable to estates of decedents dying after 
December 31, 2009, and prior to December 18, 2010." [2011 c 113 § 1.] 


Retroactive application—2011 c 113: "The provisions of this act are 
effective retroactive to December 31, 2009, and apply to estates of decedents 
dying after December 31, 2009, and prior to December 18, 2010. Returns 
and payments for estate tax imposed under chapter 83.100 RCW will con- 
tinue to be due and owing as provided in chapter 83.100 RCW and nothing 
in this act is intended to affect the application of that chapter to any tax- 
payer." [2011 c 113 § 4.] 
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Application—2011 c 113: "This act is remedial in nature and must be 
applied and construed liberally in order to carry out its intent." [2011 c 113 § 
5.] 


Effective date—2011 c 113: "This act is necessary for the immediate 
preservation of the public peace, health, or safety, or support of the state gov- 
ernment and its existing public institutions, and takes effect immediately 
[April 18, 2011]." [2011 c 113 § 7.] 


Finding—Retroactive application—Application—C onstruction— 
Effective date—2010 c 11: See notes following RCW 11.108.080. 


11.108.900 Application of chapter—Application of 
2006 c 360. (1) This chapter applies to all estates, trusts, and 
governing instruments in existence on or any time after 
March 7, 1984, and to all proceedings with respect thereto 
after that date, whether the proceedings commenced before or 
after that date, and including distributions made after that 
date. This chapter shall not apply to any governing instru- 
ment the terms of which expressly or by necessary implica- 
tion make this chapter inapplicable. The judicial and nonjudi- 
cial dispute resolution procedures of chapter 11.96A RCW 
apply to this chapter. 

(2) Sections 3 through 6, chapter 360, Laws of 2006 are 
remedial in nature and shall be liberally applied in order to 
achieve the purposes of chapter 360, Laws of 2006. [2006 c 
360 § 7; 1999 c 42 § 631; 1985 c 30 § 112. Prior: 1984 c 149 
§ 146.] 

Clarification of laws—Enforceability of act—Severability—2006 c 
360: See notes following RCW 11.108.070. 

Short title——Application—Purpose—Severability—1985 c 30: See 
RCW 11.02.900 through 11.02.903. 


Additional notes found at www.leg.wa.gov 


11.108.901 Construction—Chapter applicable to 
state registered domestic partnerships—2009 c 521. For 
the purposes of this chapter, the terms spouse, marriage, mar- 
ital, husband, wife, widow, widower, next of kin, and family 
shall be interpreted as applying equally to state registered 
domestic partnerships or individuals in state registered 
domestic partnerships as well as to marital relationships and 
married persons, and references to dissolution of marriage 
shall apply equally to state registered domestic partnerships 
that have been terminated, dissolved, or invalidated, to the 
extent that such interpretation does not conflict with federal 
law. Where necessary to implement chapter 521, Laws of 
2009, gender-specific terms such as husband and wife used in 
any statute, rule, or other law shall be construed to be gender 
neutral, and applicable to individuals in state registered 
domestic partnerships. [2009 c 521 § 41.] 


Chapter 11.110 RCW 
CHARITABLE TRUSTS 


Sections 


11.110.010 Purpose of chapter. 

11.110.020 Definitions. 

11.110.040 Information, documents, and reports are public records— 
Inspection—Publication. 

11.110.051 Registration of trustee—Requirements—Exception—A ppli- 
cation of chapter to nonregistered trustees. 

11.110.060 Instrument establishing trust, inventory of assets, registration 
status, successor trustee information, and amendments to be 
filed. 

11.110.070 Tax or information return or report—Filing—Rules—Forms. 
11.110.075 Trust not exclusively for charitable purposes—Instrument and 
information not public—Access. 
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11.110.090 Uniformity of chapter with laws of other states. 

11.110.100 Investigations by attorney general authorized—Appearance 
and production of books, papers, documents, etc., may be 
required. 

11.110.110 Order to appear—Effect—Enforcement—Appellate review. 

11.110.120 Proceedings to secure compliance and proper trust administra- 
tion—Attorney general to be notified of judicial proceedings 
involving charitable trust—Powers and duties additional. 

11.110.125 Violations—Refusal to file reports, perform duties, etc. 

11.110.130 Violations—Civil action may be prosecuted. 

11.110.140 Penalty. 

11.110.200 Tax Reform Act of 1969, state implementation—A pplication 
of RCW 11.110.200 through 11.110.260 to certain trusts 
defined in federal code. 

11.110.210 Tax Reform Act of 1969, state implementation—Trust instru- 
ments deemed to contain prohibiting provisions. 

11.110.220 Tax Reform Act of 1969, state implementation—Trust instru- 
ments deemed to contain certain provisions for distribution. 

11.110.230 Tax Reform Act of 1969, state implementation—Rights, pow- 
ers, of courts, attorney general, not impaired. 

11.110.250 Tax Reform Act of 1969, state implementation—Application 
to trust created after June 10, 1971, or amendment to existing 
trust. 

11.110.260 Tax Reform Act of 1969, state implementation—Severabil- 
ity—RCW 11.110.200 through 11.110.260. 

11.110.270 Tax Reform Act of 1969, state implementation—Not for profit 
corporations. 


Fees—Charitable trusts—Charitable solicitations: RCW 43.07.125. 


11.110.010 Purpose of chapter. The purpose of this 
chapter is to facilitate public supervision over the administra- 
tion of public charitable trusts and similar relationships and 
to clarify and implement the powers and duties of the attor- 
ney general and the secretary of state with relation thereto. 
[1993 c 471 § 25; 1985 c 30 § 113. Prior: 1967 ex.s. c 53 § 1. 
Formerly RCW 19.10.010.] 

Short title—Application—Purpose—Severability—1985 c 30: See 
RCW 11.02.900 through 11.02.903. 


Additional notes found at www.leg.wa.gov 


11.110.020 Definitions. When used in this chapter, 
unless the context otherwise requires: 

"Person" means an individual, organization, group, asso- 
ciation, partnership, corporation, or any combination of them. 

"Trustee" means (1) any person holding property in trust 
for a public charitable purpose; except the United States, its 
states, territories, and possessions, the District of Columbia, 
Puerto Rico, and their agencies and subdivisions; and (2) a 
corporation formed for the administration of a charitable trust 
or holding assets subject to limitations permitting their use 
only for charitable, religious, eleemosynary, benevolent, edu- 
cational, or similar purposes: PROVIDED, That the term 
"trustee" does not apply to (a) religious corporations duly 
organized and operated in good faith as religious organiza- 
tions, which have received a declaration of current tax 
exempt status from the government of the United States; their 
duly organized branches or chapters; and charities, agencies, 
and organizations affiliated with and forming an integral part 
of said organization, or operated, supervised, or controlled 
directly by such religious corporations nor any officer of any 
such religious organization who holds property for religious 
purposes: PROVIDED, That if such organization has not 
received from the United States government a declaration of 
current tax exempt status prior to the time it receives property 
under the terms of a charitable trust, this exemption shall be 
applicable for two years only from the time of receiving such 
property, or until such tax exempt status is finally declared, 
whichever is sooner; or (b) an educational institution which is 
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nonprofit and charitable, having a program of primary, sec- 
ondary, or collegiate instruction comparable in scope to that 
of any public school or college operated by the state of Wash- 
ington or any of its school districts. [1985 c 30 § 114. Prior: 
1971 ex.s. c 226 § 1; 1967 ex.s. c 53 § 2. Formerly RCW 
19.10.020.] 


Short tithe—Application—Purpose—Severability—1985 c 30: See 
RCW 11.02.900 through 11.02.903. 


11.110.040 Information, documents, and reports are 
public records—Inspection—Publication. All informa- 
tion, documents, and reports filed with the secretary of state 
under this chapter are matters of public record and shall be 
open to public inspection, subject to reasonable regulation: 
PROVIDED, That the secretary of state shall withhold from 
public inspection any trust instrument so filed whose content 
is not exclusively for charitable purposes. The secretary of 
state may publish, on a periodic or other basis, such informa- 
tion as may be necessary or appropriate in the public interest 
concerning the registration, reports, and information filed 
with the secretary of state or any other matters relevant to the 
administration and enforcement of this chapter. [1993 c 471 
§ 26; 1985 c 30 § 115. Prior: 1967 ex.s. c 53 § 4. Formerly 
RCW 19.10.040.] 


Short tithe—Application—Purpose—Severability—1985 c 30: See 
RCW 11.02.900 through 11.02.903. 


Additional notes found at www.leg.wa.gov 


11.110.051 Registration of trustee—Requirements— 
Exception—Application of chapter to nonregistered 
trustees. (1) Except as provided in subsection (2) of this sec- 
tion, a trustee, as defined by RCW 11.110.020, must register 
with the secretary of state if, as to a particular charitable trust: 

(a) The trustee holds assets in trust, invested for income- 
producing purposes, exceeding a value established by the 
secretary of state by rule; 

(b) Under the terms of the trust all or part of the principal 
or income of the trust can or must currently be expended for 
charitable purposes; and 

(c) The trust instrument does not require the distribution 
of the entire trust corpus within a period of one year or less. 

(2) A trustee of a trust, in which the only charitable inter- 
est is in the nature of a remainder, is not required to register 
during any life estate or other term that precedes the charita- 
ble interest. This exclusion from registration applies to trusts 
which have more than one noncharitable life income benefi- 
ciary, even if the death of one such beneficiary obligates the 
trustee to distribute a remainder interest to charity. 

(3) A trustee of a charitable trust that is not required to 
register pursuant to this section is subject to all requirements 
of this chapter other than those governing registration and 
reporting to the secretary of state. [1997 c 124 § 1.] 


11.110.060 Instrument establishing trust, inventory 
of assets, registration status, successor trustee informa- 
tion, and amendments to be filed. (1) Every trustee 
required to file under RCW 11.110.051 shall file with the sec- 
retary of state within four months after receiving possession 
or control of the trust corpus, or after the trust becomes a trust 
described by RCW 11.110.051(1): 
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(a) A copy of the instrument establishing his or her title, 
powers, or duties; 

(b) An inventory of the assets of such charitable trust; 
and 

(c) A registration form setting forth the trustee's name, 
mailing address, physical address if different, and additional 
identifying information required by the secretary by rule. 

(2) A successor trustee to a previously registered trust 
shall file a registration form and inventory of assets within 
four months after receiving possession or control of the trust 
corpus. 

(3) A trustee required to register shall file with the secre- 
tary of state copies of all amendments to the trust instrument 
within four months of the making of the amendment. [1997 
c 124 § 2; 1993 c 471 § 28; 1985 c 30 § 117. Prior: 1984 c 149 
§ 150; 1971 ex.s. c 226 § 2; 1967 ex.s. c 53 § 6. Formerly 
RCW 19.10.060.] 

Short title—Application—Purpose—Severability—1985 c 30: See 
RCW 11.02.900 through 11.02.903. 


Additional notes found at www.leg.wa.gov 


11.110.070 Tax or information return or report— 
Filing—Rules—Forms. Every trustee required to register 
under RCW 11.110.051 shall file with the secretary of state a 
copy of each publicly available United States tax or informa- 
tion return or report of the trust at the time that the trustee 
files with the internal revenue service. The secretary may 
provide by rule for the exemption from reporting under this 
section by some or all trusts not required to file a federal tax 
or information return, and for a substitute form containing 
similar information to be used by any trusts not so exempted. 
[1997 c 124 § 3; 1993 c 471 § 29; 1985 c 30 § 118. Prior: 
1971 ex.s. c 226 § 3; 1967 ex.s. c 53 § 7. Formerly RCW 
19.10.070.] 

Short title—Application—Purpose—Severability—1985 c 30: See 
RCW 11.02.900 through 11.02.903. 


Additional notes found at www.leg.wa.gov 


11.110.075 Trust not exclusively for charitable pur- 
poses—Instrument and information not public—Access. 
A trust is not exclusively for charitable purposes, within the 
meaning of RCW 11.110.040, when the instrument creating it 
contains a trust for several or mixed purposes, and any one or 
more of such purposes is not charitable within the meaning of 
RCW 11.110.020, as enacted or hereafter amended. Such 
instrument shall be withheld from public inspection by the 
secretary of state and no information as to such noncharitable 
purpose shall be made public. The attorney general shall have 
free access to such information. [1997 c 124 § 4; 1993 c 471 
§ 30; 1985 c 30 § 120. Prior: 1984 c 149 § 154; 1971 ex.s. c 
226 § 5. Formerly RCW 19.10.075.] 

Short title—Application—Purpose—Severability—1985 c 30: See 
RCW 11.02.900 through 11.02.903. 


Additional notes found at www.leg.wa.gov 


11.110.090 Uniformity of chapter with laws of other 
states. It is the purpose of this chapter to make uniform the 
laws of this and other states on the subject of charitable trusts 
and similar relationships. Recognizing the necessity for uni- 
form application and enforcement of this chapter, its provi- 
sions are hereby declared mandatory and they shall not be 
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superseded by the provisions of any trust instrument or simi- 
lar instrument to the contrary. [1985 c 30 § 122. Prior: 1967 
ex.s. c 53 § 9. Formerly RCW 19.10.090.] 


Short title—Application—Purpose—Severability—1985 c 30: See 
RCW 11.02.900 through 11.02.903. 


11.110.100 Investigations by attorney general autho- 
rized—Appearance and production of books, papers, 
documents, etc., may be required. The attorney general 
may investigate transactions and relationships of trustees and 
other persons subject to this chapter for the purpose of deter- 
mining whether the trust or other relationship is administered 
according to law and the terms and purposes of the trust, or to 
determine compliance with this chapter in any other respect. 
He or she may require any officer, agent, trustee, fiduciary, 
beneficiary, or other person, to appear, at a time and place 
designated by the attorney general in the county where the 
person resides or is found, to give information under oath and 
to produce books, memoranda, papers, documents of title, 
and evidence of assets, liabilities, receipts, or disbursements 
in the possession or control of the person ordered to appear. 
[2010 c 8 § 2093; 1985 c 30 § 123. Prior: 1967 ex.s. c 53 § 10. 
Formerly RCW 19.10.100.] 


Short title—Application—Purpose—Severability—1985 c 30: See 
RCW 11.02.900 through 11.02.903. 


11.110.110 Order to appear—Effect—Enforce- 
ment—Appellate review. When the attorney general 
requires the attendance of any person, as provided in RCW 
11.110.100, he or she shall issue an order setting forth the 
time when and the place where attendance is required and 
shall cause the same to be delivered to or sent by registered 
mail to the person at least fourteen days before the date fixed 
for attendance. Such order shall have the same force and 
effect as a subpoena, and, upon application of the attorney 
general, obedience to the order may be enforced by any supe- 
rior court judge in the county where the person receiving it 
resides or is found, in the same manner as though the notice 
were a subpoena. The court, after hearing, for good cause, 
and upon application of any person aggrieved by the order, 
shall have the right to alter, amend, revise, suspend, or post- 
pone all or any part of its provisions. In any case where the 
order is not enforced by the court according to its terms, the 
reasons for the court's actions shall be clearly stated in the 
record, and shall be subject to review by the supreme court or 
the court of appeals. [2010 c 8 § 2094; 1988 c 202 § 20; 1985 
c 30 § 124. Prior: 1984 c 149 § 157; 1971 c 81 § 64; 1967 
ex.s. c 53 § 11. Formerly RCW 19.10.110.] 

Rules of court: Writ procedure superseded by RAP 2.1(b), 2.2, 18.22. 
Short tithe—Application—Purpose—Severability—1985 c 30: See 
RCW 11.02.900 through 11.02.903. 


Additional notes found at www.leg.wa.gov 


11.110.120 Proceedings to secure compliance and 
proper trust administration—Attorney general to be 
notified of judicial proceedings involving charitable 
trust—Powers and duties additional. The attorney general 
may institute appropriate proceedings to secure compliance 
with this chapter and to secure the proper administration of 
any trust or other relationship to which this chapter applies. 
He or she shall be notified of all judicial proceedings involv- 
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ing or affecting the charitable trust or its administration in 
which, at common law, he or she is a necessary or proper 
party as representative of the public beneficiaries. The notifi- 
cation shall be given as provided in RCW 11.96A.110, but 
this notice requirement may be waived at the discretion of the 
attorney general. The powers and duties of the attorney gen- 
eral provided in this chapter are in addition to his or her exist- 
ing powers and duties, and are not to be construed to limit or 
to restrict the exercise of the powers or the performance of 
the duties of the attorney general or of any prosecuting attor- 
ney which they may exercise or perform under any other pro- 
vision of law. Except as provided herein, nothing in this 
chapter shall impair or restrict the jurisdiction of any court 
with respect to any of the matters covered by it. [2010 c 8 § 
2095; 1999 c 42 § 632; 1985 c 30 § 125. Prior: 1984 c 149 § 
158; 1967 ex.s. c 53 § 12. Formerly RCW 19.10.120.] 

Short title—Application—Purpose—Severability—1985 c 30: See 
RCW 11.02.900 through 11.02.903. 


Additional notes found at www.leg.wa.gov 


11.110.125 Violations—Refusal to file reports, per- 
form duties, etc. The willful refusal by a trustee to make or 
file any report or to perform any other duties expressly 
required by this chapter, or to comply with any valid rule 
adopted by the secretary of state under this chapter, shall con- 
stitute a breach of trust and a violation of this chapter. [1993 
c 471 § 32; 1985 c 30 § 126. Prior: 1971 ex.s. c 226 § 6. For- 
merly RCW 19.10.125.] 

Short title—Application—Purpose—Severability—1985 c 30: See 
RCW 11.02.900 through 11.02.903. 


Additional notes found at www.leg.wa.gov 


11.110.130 Violations—Civil action may be prose- 
cuted. A civil action for a violation of this chapter may be 
prosecuted by the attorney general or by a prosecuting attor- 
ney. [1993 c 471 § 33; 1985 c 30 § 127. Prior: 1967 ex.s. c 
53 § 13. Formerly RCW 19.10.130.] 

Short title—Application—Purpose—Severability—1985 c 30: See 
RCW 11.02.900 through 11.02.903. 
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11.110.140 Penalty. Every false statement of material 
fact knowingly made or caused to be made by any person in 
any statement or report filed under this chapter and every 
other violation of this chapter is a gross misdemeanor. [1985 
c 30 § 128. Prior: 1967 ex.s. c 53 § 14. Formerly RCW 
19.10.140.] 


Short tithe——Application—Purpose—Severability—1985 c 30: See 
RCW 11.02.900 through 11.02.903. 


11.110.200 Tax Reform Act of 1969, state implemen- 
tation—Application of RCW 11.110.200 through 
11.110.260 to certain trusts defined in federal code. RCW 
11.110.200 through 11.110.260 shall apply only to trusts 
which are "private foundations" as defined in section 509 of 
the Internal Revenue Code, "charitable trusts" as described in 
section 4947(a)(1) of the Internal Revenue Code, or "split- 
interest trusts" as described in section 4947(a)(2) of the Inter- 
nal Revenue Code. With respect to any such trust created 
after December 31, 1969, RCW 11.110.200 through 
11.110.260 shall apply from such trust's creation. With 
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respect to any such trust created before January 1, 1970, 
RCW 11.110.200 through 11.110.260 shall apply only to 
such trust's federal taxable years beginning after December 
31, 1971. [1993 c 73 § 6; 1985 c 30 § 129. Prior: 1984 c 149 
§ 161; 1971 c 58 § 1. Formerly RCW 19.10.200.] 

Short tithe—Application—Purpose—Severability—1985 c 30: See 
RCW 11.02.900 through 11.02.903. 
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11.110.210 Tax Reform Act of 1969, state implemen- 
tation—Trust instruments deemed to contain prohibiting 
provisions. The trust instrument of each trust to which RCW 
11.110.200 through 11.110.260 applies shall be deemed to 
contain provisions prohibiting the trustee from: 

(1) Engaging in any act of "self-dealing," as defined in 
section 4941(d) of the Internal Revenue Code, which would 
give rise to any liability for the tax imposed by section 
4941(a) of the Internal Revenue Code; 

(2) Retaining any "excess business holdings," as defined 
in section 4943(c) of the Internal Revenue Code, which 
would give rise to any liability for the tax imposed by section 
4943(a) of the Internal Revenue Code; 

(3) Making any investments which would jeopardize the 
carrying out of any of the exempt purposes of the trust, within 
the meaning of section 4944 of the Internal Revenue Code, so 
as to give rise to any liability for the tax imposed by section 
4944(a) of the Internal Revenue Code; and 

(4) Making any "taxable expenditures," as defined in 
section 4945(d) of the Internal Revenue Code, which would 
give rise to any liability for the tax imposed by section 
4945(a) of the Internal Revenue Code: 

PROVIDED, That this section shall not apply either to 
those split-interest trusts or to amounts thereof which are not 
subject to the prohibitions applicable to private foundations 
by reason of the provisions of section 4947 of the Internal 
Revenue Code. [1993 c 73 § 7; 1985 c 30 § 130. Prior: 1984 
c 149 § 162; 1971 c 58 § 2. Formerly RCW 19.10.210.] 

Short tithe—Application—Purpose—Severability—1985 c 30: See 
RCW 11.02.900 through 11.02.903. 
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11.110.220 Tax Reform Act of 1969, state implemen- 
tation—Trust instruments deemed to contain certain pro- 
visions for distribution. The trust instrument of each trust to 
which RCW 11.110.200 through 11.110.260 applies, except 
"split-interest" trusts, shall be deemed to contain a provision 
requiring the trustee to distribute, for the purposes specified 
in the trust instrument, for each taxable year of the trust, 
amounts at least sufficient to avoid liability for the tax 
imposed by section 4942(a) of the Internal Revenue Code. 
[1993 c 73 § 8; 1985 c 30 § 131. Prior: 1984 c 149 § 163; 
1971 c 58 § 3. Formerly RCW 19.10.220.] 

Short tithe—Application—Purpose—Severability—1985 c 30: See 
RCW 11.02.900 through 11.02.903. 
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11.110.230 Tax Reform Act of 1969, state implemen- 
tation—Rights, powers, of courts, attorney general, not 
impaired. Nothing in RCW 11.110.200 through 11.110.260 
shall impair the rights and powers of the courts or the attor- 
ney general of this state with respect to any trust. [1985 c 30 
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§ 132. Prior: 1984 c 149 § 164; 1971 c 58 § 4. Formerly RCW 
19.10.230.] 

Short title—Application—Purpose—Severability—1985 c 30: See 
RCW 11.02.900 through 11.02.903. 


Additional notes found at www.leg.wa.gov 


11.110.250 Tax Reform Act of 1969, state implemen- 
tation—Application to trust created after June 10, 1971, 
or amendment to existing trust. Nothing in RCW 
11.110.200 through 11.110.260 shall limit the power of a per- 
son who creates a trust after June 10, 1971 or the power of a 
person who has retained or has been granted the right to 
amend a trust created before June 10, 1971, to include a spe- 
cific provision in the trust instrument or an amendment 
thereto, as the case may be, which provides that some or all of 
the provisions of RCW 11.110.210 and 11.110.220 shall have 
no application to such trust. [1985 c 30 § 134. Prior: 1984 c 
149 § 167; 1971 c 58 § 6. Formerly RCW 19.10.250.] 

Short tithe——Application—Purpose—Severability—1985 c 30: See 
RCW 11.02.900 through 11.02.903. 


Additional notes found at www.leg.wa.gov 


11.110.260 Tax Reform Act of 1969, state implemen- 
tation—Severability—RCW 11.110.200 through 
11.110.260. If any provision of RCW 11.110.200 through 
11.110.260 or the application thereof to any trust is held 
invalid, such invalidity shall not affect the other provisions or 
applications of RCW 11.110.200 through 11.110.260 which 
can be given effect without the invalid provision or applica- 
tion, and to this end the provisions of RCW 11.110.200 
through 11.110.260 are declared to be severable. [1985 c 30 
§ 135. Prior: 1984 c 149 § 168; 1971 c 58 § 7. Formerly RCW 
19.10.260.] 


Short tithe—Application—Purpose—Severability—1985 c 30: See 
RCW 11.02.900 through 11.02.903. 


Additional notes found at www.leg.wa.gov 


11.110.270 Tax Reform Act of 1969, state implemen- 
tation—Not for profit corporations. See RCW 24.40.010 
through 24.40.070. 


Chapter 11.114 RCW 
UNIFORM TRANSFERS TO MINORS ACT 


Sections 


11.114.010 Definitions. 

11.114.020 Scope and jurisdiction. 

11.114.030 Nomination of custodian—Designation of custodian by repre- 
sentative or specified person. 

11.114.040 Transfer by gift or exercise of power of appointment. 

11.114.050 Transfer authorized by will or trust. 

11.114.060 Other transfer by fiduciary. 

11.114.070 Transfer by obligor. 

11.114.080 Receipt for custodial property. 

11.114.090 Form and manner of creating custodial property and effecting 
transfer. 

11.114.100 Single custodianship. 

11.114.110 Validity and effect of transfer. 

11.114.120 Care of custodial property. 

11.114.130 Powers of custodian. 

11.114.140 Use of custodial property. 

11.114.150 Custodian's expenses, compensation, and bond. 

11.114.160 Exemption of third person from liability. 

11.114.170 Liability to third persons. 

11.114.180 Renunciation, resignation, death, or removal of custodian— 
Designation of successor custodian. 

11.114.190 Accounting by and determination of liability of custodian. 
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11.114.200 Termination of custodianship—Extension. 
11.114.210 Applicability. 

11.114.220 Effect on existing custodianships. 
11.114.230 Uniformity of application and construction. 
11.114.900 Short title. 

11.114.902 Savings—1991 c 193. 

11.114.903 Effective date—1991 c 193. 


11.114.010 Definitions. Unless the context clearly 
requires otherwise, the definitions in this section apply 
throughout this chapter. 

(1) "Adult" means an individual other than the minor 
who has attained the age of twenty-one years and is older 
than the minor. 

(2) "Benefit plan" means an employer's plan for the ben- 
efit of an employee or partner. 

(3) "Broker" means a person lawfully engaged in the 
business of effecting transactions in securities or commodi- 
ties for the person's own account or for the account of others. 

(4) "Guardian" means a person appointed or qualified by 
a court to act as general, limited, or temporary guardian of a 
minor's property or a person legally authorized to perform 
substantially the same functions. Conservator means guard- 
ian for transfers made under another state's law but enforce- 
able in this state's courts. 

(5) "Court" means a superior court of the state of Wash- 
ington. 

(6) "Custodial property" means (a) any interest in prop- 
erty transferred to a custodian under this chapter and (b) the 
income from and proceeds of that interest in property. 

(7) "Custodian" means a person so designated under 
RCW 11.114.090 or a successor or substitute custodian des- 
ignated under RCW 11.114.180. 

(8) "Financial institution" means a bank, trust company, 
savings institution, or credit union, chartered and supervised 
under state or federal law. 

(9) "Legal representative" means an individual's per- 
sonal representative or guardian. 

(10) "Member of the minor's family" means the minor's 
parent, stepparent, spouse, domestic partner, grandparent, 
brother, sister, uncle, or aunt, whether of the whole or half 
blood or by adoption. 

(11) "Minor" means an individual who has not attained 
the age of twenty-five years. 

(12) "Person" means an individual, corporation, organi- 
zation, or other legal entity. 

(13) "State" includes any state of the United States, the 
District of Columbia, the Commonwealth of Puerto Rico, and 
any territory or possession subject to the legislative authority 
of the United States. 

(14) "Transfer" means a transaction that creates custodial 
property under RCW 11.114.090. 

(15) "Transferor" means a person who makes a transfer 
under this chapter. 

(16) "Trust company" means a financial institution, cor- 
poration, or other legal entity, authorized to exercise general 
trust powers. [2008 c 6 § 934; 2006 c 204 § 1; 1991 c 193 § 
1.] 

Part headings not law—Severability—2008 c 6: See RCW 26.60.900 
and 26.60.901. 


Effective date—2006 c 204: See note following RCW 11.114.090. 
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11.114.020 Scope and jurisdiction. (1) This chapter 
applies to a transfer that refers to this chapter in the designa- 
tion under RCW 11.114.090(1) by which the transfer is made 
if at the time of the transfer, the transferor, the minor, or the 
custodian is a resident of this state or the custodial property is 
located in this state. The custodianship so created remains 
subject to this chapter despite a subsequent change in resi- 
dence of a transferor, the minor, or the custodian, or the 
removal of custodial property from this state. 

(2) A person designated as custodian under this chapter 
is subject to personal jurisdiction in this state with respect to 
any matter relating to the custodianship. 

(3) A transfer that purports to be made and which is valid 
under the uniform transfers to minors act, the uniform gifts to 
minors act, or a substantially similar act of another state is 
governed by the law of the designated state and may be exe- 
cuted and is enforceable in this state if at the time of the trans- 
fer, the transferor, the minor, or the custodian is a resident of 
the designated state or the custodial property is located in the 
designated state. 

(4) A matter under this chapter subject to court determi- 
nation is governed by the procedures provided in RCW 
11.96A.080 through 11.96A.200. However, no guardian ad 
litem is required for the minor, except under RCW 
11.114.190(1), in the case of a petition by an unrepresented 
minor under the age of eighteen years. [2006 c 204 § 2; 1999 
c 42 § 633; 1991 c 193 § 2.] 


Effective date—2006 c 204: See note following RCW 11.114.090. 
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11.114.030 Nomination of custodian—Designation of 
custodian by representative or specified person. (1) A 
person having the right to designate the recipient of property 
transferable upon the occurrence of a future event may revo- 
cably nominate a custodian to receive the property for a 
minor beneficiary upon the occurrence of the event by nam- 
ing the custodian followed in substance by the words: 
RT as custodian for ...... (name of minor) under the 
Washington uniform transfers to minors act." The nomina- 
tion may name one or more persons as substitute custodians 
to whom the property shall be transferred, in the order named, 
if the first nominated custodian dies before the transfer or is 
unable, declines, or is ineligible to serve. The nomination 
may be made in a will, a trust, a deed, an instrument exercis- 
ing a power of appointment, or in a writing designating a ben- 
eficiary of contractual rights which is registered with or 
delivered to the payor, issuer, or other obligor of the contrac- 
tual rights. 

As an alternative to naming a specific person as custo- 
dian, the nomination may provide that the custodian may be 
designated by the legal representative of, or other person 
specified by, the person having the right to designate the 
recipient of the property described in this subsection. The 
person having the right of designation of the custodian is 
authorized to designate himself or herself as custodian, if he 
or she falls within the class of persons eligible to serve as cus- 
todian under RCW 11.114.090(1). 

(2) A custodian nominated under this section shall be a 
person to whom a transfer of property of that kind may be 
made under RCW 11.114.090(1). 
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(3) Instead of designating one specific minor, the desig- 
nation may specify multiple persons or a class or classes of 
persons, but when the custodial property is actually created 
under subsection (4) of this section, it must be constituted as 
a separate custodianship for each beneficiary, and each bene- 
ficiary's interest in it must be determined in accordance with 
the governing instrument and applicable law. 

(4) The nomination of a custodian under this section 
does not create custodial property until the nominating instru- 
ment becomes irrevocable or a transfer to the nominated cus- 
todian is completed under RCW 11.114.090. Unless the nom- 
ination of a custodian has been revoked, upon the occurrence 
of the future event the custodianship becomes effective and 
the custodian shall enforce a transfer of the custodial property 
pursuant to RCW 11.114.090. [1998 c 292 § 301; 1991 c 193 
§ 3.] 


Additional notes found at www.leg.wa.gov 


11.114.040 Transfer by gift or exercise of power of 
appointment. A person may make a transfer by irrevocable 
gift to, or the irrevocable exercise of a power of appointment 
in favor of, a custodian for the benefit of a minor pursuant to 
RCW 11.114.090. [1991 c 193 § 4.] 


11.114.050 Transfer authorized by will or trust. (1) 
A personal representative or trustee may make an irrevocable 
transfer pursuant to RCW 11.114.090 to a custodian for the 
benefit of a minor as authorized in the governing will or trust. 
The personal representative or trustee may designate himself 
or herself as custodian provided he or she falls within the 
class of persons eligible to serve as custodian under RCW 
11.114.090(1). 

(2) If the testator or grantor has nominated a custodian 
under RCW 11.114.030 to receive the custodial property, the 
transfer shall be made to that person. 

(3) If the testator or grantor has not nominated a custo- 
dian under RCW 11.114.030, or all persons so nominated as 
custodian die before the transfer or are unable, decline, or are 
ineligible to serve, the personal representative or the trustee, 
as the case may be, shall designate the custodian from among 
those eligible to serve as custodian for property of that kind 
under RCW 11.114.090(1). The personal representative or 
trustee may designate himself or herself as custodian, pro- 
vided he or she falls within the class of persons eligible to 
serve as custodian under RCW 11.114.090(1). [1991 c 193 § 
5.] 


11.114.060 Other transfer by fiduciary. (1) A per- 
sonal representative or trustee may make an irrevocable 
transfer to an adult or trust company for the benefit of a minor 
pursuant to RCW 11.114.090, in the absence of a will or 
under a will or trust that does not contain an authorization to 
do so, but only if: 

(a) The personal representative or trustee, or the court if 
an order is requested under (c) of this subsection, considers 
the transfer to be in the best interest of the minor; 

(b) The transfer is not prohibited by or inconsistent with 
provisions of the applicable will, trust instrument, or other 
governing instrument; and 

(c) The transfer is authorized by the court if it exceeds 
thirty thousand dollars in value. 
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The personal representative, the trustee, or a member of 
the minor's family may select the custodian, subject to court 
approval. The personal representative or trustee may serve as 
custodian, provided he or she falls within the class of persons 
eligible to serve as custodian under RCW 11.114.090(1). 

(2) A member of the minor's family may request that the 
court establish a custodianship if a custodianship has not 
already been established, regardless of the value of the trans- 
fer. [1991 c 193 § 6.] 


11.114.070 Transfer by obligor. (1) Subject to subsec- 
tions (2) and (3) of this section, a person not subject to RCW 
11.114.050 or 11.114.060 who holds property of or owes a 
liquidated debt to a minor not having a guardian may make an 
irrevocable transfer to a custodian for the benefit of the minor 
pursuant to RCW 11.114.090. 

(2) If a person having the right to do so under RCW 
11.114.030 has nominated a custodian under that section to 
receive the custodial property, the transfer shall be made to 
that person. 

(3) If no custodian has been nominated under RCW 
11.114.030, or all persons so nominated as custodian die 
before the transfer or are unable, decline, or are ineligible to 
serve, a transfer under this section may be made to an adult 
member of the minor's family or to a trust company unless the 
property exceeds thirty thousand dollars in value. 

(4) A member of the minor's family or the person who 
holds the property of the minor or who owes a debt to the 
minor may request that the court establish a custodianship if 
not previously established, regardless of the value of the 
transfer. [1991 c 193 § 7.] 


11.114.080 Receipt for custodial property. A written 
confirmation of delivery by a custodian constitutes a suffi- 
cient receipt and discharge of the transferor for custodial 
property transferred to the custodian under this chapter. 
[1991 c 193 § 8] 


11.114.090 Form and manner of creating custodial 
property and effecting transfer. (1) Custodial property is 
created and a transfer is made if: 

(a) An uncertificated security or a certificated security in 
registered form is either: 

(i) Registered in the name of the transferor, an adult 
other than the transferor, or a trust company, followed in sub- 
stance by the words:"...... as custodian for ...... (name 
of minor) under the Washington uniform transfers to minors 
act"; or 

(ii) Delivered if in certificated form, or any document 
necessary for the transfer of an uncertificated security is 
delivered, together with any necessary endorsement to an 
adult other than the transferor or to a trust company as custo- 
dian, accompanied by an instrument in substantially the form 
set forth in subsection (2) of this section; 

(b) Money is paid or delivered, or a security held in the 
name of a broker, financial institution, or its nominee is trans- 
ferred, to a broker or financial institution for credit to an 
account in the name of the transferor, an adult other than the 
transferor, or a trust company, followed in substance by the 
words: "...... as custodian for ...... (name of minor) 
under the Washington uniform transfers to minors act"; 
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(c) The ownership of a life or endowment insurance pol- 
icy or annuity contract is either: 


(i) Registered with the issuer in the name of the trans- 
feror, an adult other than the transferor, or a trust company, 
followed in substance by the words:"...... as custodian for 
TRIAR (name of minor) under the Washington uniform 
transfers to minors act"; or 


(ii) Assigned in a writing delivered to an adult other than 
the transferor or to a trust company whose name in the 
assignment is followed in substance by the words: "...... 
as custodian for ...... (name of minor) under the Washing- 
ton uniform transfers to minors act"; 


(d) An irrevocable exercise of a power of appointment or 
an irrevocable present right to future payment under a con- 
tract is the subject of a written notification delivered to the 
payor, issuer, or other obligor that the right is transferred to 
the transferor, an adult other than the transferor, or a trust 
company, whose name in the notification is followed in sub- 
stance by the words:"...... as custodian for ...... (name 
of minor) under the Washington uniform transfers to minors 
act"; 


(e) An interest in real property is recorded in the name of 
the transferor, an adult other than the transferor, or a trust 
company, followed in substance by the words: "...... as 
custodian for ...... (name of minor) under the Washington 
uniform transfers to minors act"; 


(f) A certificate of title issued by a department or agency 
of a state or of the United States which evidences title to tan- 
gible personal property is either: 

(i) Issued in the name of the transferor, an adult other 
than the transferor, or a trust company, followed in substance 
by the words: "...... as custodian for ...... (name of 
minor) under the Washington uniform transfers to minors 
act"; or 


(ii) Delivered to an adult other than the transferor or to a 
trust company, endorsed to that person followed in substance 
by the words: "...... as custodian for ...... (name of 
minor) under the Washington uniform transfers to minors 
act"; or 


(g) An interest in any property not described in (a) 
through (f) of this subsection is transferred to an adult other 
than the transferor or to a trust company by a written instru- 
ment in substantially the form set forth in subsection (2) of 
this section. 


(2) An instrument in the following form satisfies the 
requirements of subsection (1)(a)(ii) and (g) of this section: 


"TRANSFER UNDER THE WASHINGTON UNIFORM 
TRANSFERS TO MINORS ACT 


| ee (name of transferor or name and representa- 
tive capacity if a fiduciary) hereby transfer to ...... 
(name of custodian), as custodian for ...... (name of 
minor) under the Washington uniform transfers to minors 
act, the following: (insert a description of the custodial 
property sufficient to identify it). 


(Electing the following paragraph is optional to the trans- 
feror): 
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IE tsi (name of custodian) is or becomes unable to act 
or to continue to act as custodian, the alternate or successor 
custodian shall be the first of the following persons, in 
order of preference and succession, who is then able and 
willing to act as custodian: (insert the name(s) of the alter- 
nate or successor custodian(s)). 


i: PREE 

(Electing the following paragraph is optional to the trans- 
feror): 

I elect to extend the custodianship to the minor's 
twenty-fifth birthday. I UNDERSTAND THAT ELECTING TO 
EXTEND CUSTODIANSHIP TO AGE TWENTY-FIVE MAY CAUSE 
ME TO LOSE MY ANNUAL EXCLUSION FROM FEDERAL GIFT 
TAX AND THAT I SHOULD CONSULT WITH AN ATTORNEY OR 
TAX ADVISOR BEFORE MAKING THIS ELECTION. 


Dated? <5: 228s Aeeseced 


(Signature) 


isa (name of custodian) acknowledges receipt of 
the property described above as custodian for the minor 
named above under the Washington uniform transfers to 
minors act. 


Dated: 2-522 $542.83 


(Signature of Custodian) 


(3) A transferor shall place the custodian in control of the 
custodial property as soon as practicable. [2006 c 204 § 3; 
1991 c 193 § 9.] 


Effective date—2006 c 204: "This act takes effect July 1, 2007." [2006 
c 204 § 9.] 


11.114.100 Single custodianship. A transfer may be 
made only for one minor, and only one person may be the 
custodian. All custodial property held under this chapter by 
the same custodian for the benefit of the same minor consti- 
tutes a single custodianship. [1991 c 193 § 10.] 


11.114.110 Validity and effect of transfer. (1) The 
validity of a transfer made in a manner prescribed in this 
chapter is not affected by: 

(a) Failure of the transferor to comply with RCW 
11.114.090(3) concerning possession and control; 

(b) Designation of an ineligible custodian, except desig- 
nation of the transferor in the case of property for which the 
transferor is ineligible to serve as custodian under RCW 
11.114.090(1); or 

(c) Death or incapacity of a person nominated under 
RCW 11.114.030 or designated under RCW 11.114.090 as 
custodian or the disclaimer of the office by that person. 

(2) A transfer made pursuant to RCW 11.114.090 is irre- 
vocable, and the custodial property is indefeasibly vested in 
the minor, but the custodian has all the rights, powers, duties, 
and authority provided in this chapter, and neither the minor 
nor the minor's legal representative has any right, power, 
duty, or authority with respect to the custodial property 
except as provided in this chapter. 
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(3) By making a transfer, the transferor incorporates in 
the disposition all the provisions of this chapter and grants to 
the custodian, and to any third person dealing with a person 
designated as custodian, the respective powers, rights, and 
immunities provided in this chapter. [1991 c 193 § 11.] 


11.114.120 Care of custodial property. (1) A custo- 
dian shall, as soon as custodial property is made available to 
the custodian: 

(a) Take control of custodial property; 

(b) Register or record title to custodial property if appro- 
priate; and 

(c) Collect, hold, manage, invest, and reinvest custodial 
property. 

(2) In dealing with custodial property, a custodian shall 
observe the standard of care applicable to fiduciaries under 
chapter 11.100 RCW. If a custodian has a special skill or 
expertise or is named custodian on the basis of representa- 
tions of a special skill or expertise, the custodian shall use 
that skill or expertise. A custodian, in the custodian's discre- 
tion and without liability to the minor or the minor's estate, 
may retain any custodial property received from a transferor 
according to the same standards as apply to a fiduciary hold- 
ing trust funds under RCW 11.100.060. However, the provi- 
sions of RCW 11.100.025, 11.100.040, and 11.100.140 shall 
not apply to a custodian. 

(3) A custodian may invest in or pay premiums on life 
insurance or endowment policies on (a) the life of the minor 
only if the minor or the minor's estate is the sole beneficiary, 
or (b) the life of another person in whom the minor has an 
insurable interest only to the extent that the minor, the 
minor's estate, or the custodian in the capacity of custodian, is 
the irrevocable beneficiary. 

(4) A custodian at all times shall keep custodial property 
separate and distinct from all other property in a manner suf- 
ficient to identify it clearly as custodial property of the minor. 
Custodial property consisting of an undivided interest is so 
identified if the minor's interest is held as a tenant in common 
and is fixed. Custodial property subject to recordation is so 
identified if it is recorded, and custodial property subject to 
registration is so identified if it is either registered, or held in 
an account designated, in the name of the custodian, followed 
in substance by the words: "...... as custodian for...... 
(name of minor) under the Washington uniform transfers to 
minors act." 

(5) A custodian shall keep records of all transactions 
with respect to custodial property, including information nec- 
essary for the preparation of the minor's tax returns, and shall 
make them available upon request for inspection by a parent 
or legal representative of the minor or by the minor if the 
minor has attained the age of eighteen years. [2006 c 204 § 
4; 1991 c 193 § 12.] 

Effective date—2006 c 204: See note following RCW 11.114.090. 


11.114.130 Powers of custodian. (1) A custodian, act- 
ing in a custodial capacity, has all the rights, powers, and 
authority over custodial property that unmarried adult owners 
have over their own property, including without limitation all 
the powers granted to a trustee under RCW 11.98.070, but a 
custodian may exercise those rights, powers, and authority 
only in a custodial capacity. 
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(2) This section does not relieve a custodian from liabil- 
ity for breach of RCW 11.114.120. [1991 c 193 § 13.] 


11.114.140 Use of custodial property. (1) A custodian 
may deliver or pay to the minor or expend for the minor's 
benefit so much of the custodial property as the custodian 
considers advisable for the use and benefit of the minor, with- 
out court order and without regard to (a) the duty or ability of 
the custodian personally or of any other person to support the 
minor, or (b) any other income or property of the minor 
which may be applicable or available for that purpose. 

(2) On petition of an interested person or the minor if the 
minor has attained the age of eighteen years, the court may 
order the custodian to deliver or pay to the minor or expend 
for the minor's benefit so much of the custodial property as 
the court considers advisable for the use and benefit of the 
minor. 

(3) A delivery, payment, or expenditure under this sec- 
tion is in addition to, not in substitution for, and does not 
affect any obligation of a person to support the minor. [2006 
c 204 § 5; 1991 c 193 § 14.] 

Effective date—2006 c 204: See note following RCW 11.114.090. 


11.114.150 Custodian's expenses, compensation, and 
bond. (1) A custodian is entitled to reimbursement from cus- 
todial property for reasonable expenses incurred in the per- 
formance of the custodian's duties. 

(2) Except for one who is a transferor under RCW 
11.114.040, a custodian has a noncumulative election during 
each calendar year to charge reasonable compensation for 
services performed during that year. 

(3) Except as provided in RCW 11.114.180(6), a custo- 
dian need not give a bond. 

(4) Notwithstanding RCW 11.114.190, a custodian not 
compensated for services is not liable for losses to the custo- 
dial property unless they result from bad faith, intentional 
wrongdoing, or gross negligence, or from failure to maintain 
the standard of prudence in investing the custodial property 
provided in this chapter. [1991 c 193 § 15.] 


11.114.160 Exemption of third person from liability. 
A third person in good faith and without court order may act 
on the instructions of or otherwise deal with any person pur- 
porting to make a transfer or purporting to act in the capacity 
of a custodian or successor custodian and, in the absence of 
knowledge, is not responsible for determining: 

(1) The validity of the purported custodian's designation; 

(2) The propriety of, or the authority under this chapter 
for, any act of the purported custodian; 

(3) The validity or propriety under this chapter of any 
instrument or instructions executed or given either by the per- 
son purporting to make a transfer or by the purported custo- 
dian; or 

(4) The propriety of the application of any property of 
the minor delivered to the purported custodian. [1991 c 193 
§ 16.] 


11.114.170 Liability to third persons. (1) A claim 
based on: 

(a) A contract entered into by a custodian acting in a cus- 
todial capacity; 
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(b) An obligation arising from the ownership or control 
of custodial property; 

(c) A tort committed during the custodianship, may be 
asserted against the custodial property by proceeding against 
the custodian in the custodial capacity, whether or not the 
custodian or the minor is personally liable therefor; or 

(d) A noncontractual obligation, including obligations in 
tort, is collectible from the custodial property only if: 

(i) The obligation was a common incident of the kind of 
business activity in which the custodian or the custodian's 
predecessor was properly engaged for the custodianship; 

(ii) Neither the custodian nor the custodian's predeces- 
sor, nor any officer or employee of the custodian or the cus- 
todian's predecessor was personally at fault in incurring the 
obligation; or 

(iii) Although the obligation did not fall within (d)(i) or 
(i1) of this subsection, the incident that gave rise to the obli- 
gation increased the value of the custodial property. 

If the obligation is within (d)(i) or (ii) or [of] this subsec- 
tion, collection may be had of the full amount of damage 
proved. If the obligation is within (d)(iii) of this subsection, 
collection may be had only to the extent of the increase in the 
value of the trust property. 

(2) A custodian is not personally liable: 

(a) On a contract properly entered into in the custodial 
capacity unless the custodian fails to reveal that capacity. The 
addition of the words "custodian" or "as custodian" after the 
signature of a custodian is adequate revelation of this capac- 
ity; or 

(b) For an obligation arising from control of custodial 
property or for a tort committed during the custodianship 
unless the custodial property is not liable for the obligation 
under *(b) of this subsection and unless the custodian is per- 
sonally at fault. 

(3) A minor is not personally liable for an obligation 
arising from ownership of custodial property or for a tort 
committed during the custodianship unless the minor is per- 
sonally at fault. [1991 c 193 § 17.] 


*Reviser's note: The reference to (b) of this subsection appears errone- 
ous. Reference to subsection (1)(b) of this section was apparently intended. 


11.114.180 Renunciation, resignation, death, or 
removal of custodian—Designation of successor custo- 
dian. (1) A person nominated under RCW 11.114.030 or 
designated under RCW 11.114.090 as custodian may decline 
to serve. If the event giving rise to a transfer has not occurred 
and no substitute custodian able, willing, and eligible to serve 
was nominated under RCW 11.114.030, the person who 
made the nomination may nominate a substitute custodian 
under RCW 11.114.030; otherwise the transferor or the trans- 
feror's legal representative shall designate a substitute custo- 
dian at the time of the transfer, in either case from among the 
persons eligible to serve as custodian for that kind of property 
under RCW 11.114.090(1). The custodian so designated has 
the rights of a successor custodian. 

(2) A custodian at any time may designate a trust com- 
pany or an adult other than a transferor under RCW 
11.114.040 as successor custodian by executing and dating 
an instrument of designation. If the instrument of designation 
does not contain or is not accompanied by the resignation of 
the custodian, the designation of the successor does not take 
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effect until the custodian resigns, dies, becomes incapaci- 
tated, or is removed, and custodial property is transferred to 
the successor custodian. 

(3) A custodian may resign at any time by delivering 
written notice to the minor, if the minor has attained the age 
of eighteen years, and to the successor custodian, and by 
delivering the custodial property to the successor custodian. 

(4) If a custodian is ineligible, dies, or becomes incapac- 
itated and no successor custodian has been designated as pro- 
vided in this chapter, and the minor has attained the age of 
eighteen years, the minor may designate as successor custo- 
dian, in the manner prescribed in subsection (2) of this sec- 
tion, an adult member of the minor's family, a guardian of the 
minor, or a trust company. If the minor has not attained the 
age of eighteen years or fails to act within sixty days after the 
ineligibility, death, or incapacity, the guardian of the minor 
becomes successor custodian. If the minor has no guardian or 
the guardian declines to act, the transferor, the legal represen- 
tative of the transferor or of the custodian, an adult member 
of the minor's family, or any other interested person may peti- 
tion the court to designate a successor custodian. 

(5) A custodian who declines to serve under subsection 
(1) of this section or resigns under subsection (3) of this sec- 
tion, or the legal representative of a deceased or incapacitated 
custodian, as soon as practicable, shall put the custodial prop- 
erty and records in the possession and control of the succes- 
sor custodian. The successor custodian by action may enforce 
the obligation to deliver custodial property and records and 
becomes responsible for each item as received. 

(6) A transferor, the legal representative of a transferor, 
an adult member of the minor's family, a guardian of the 
minor, or the minor if the minor has attained the age of eigh- 
teen years may petition the court to remove the custodian for 
cause and to designate a successor custodian other than a 
transferor under RCW 11.114.040 or to require the custodian 
to give appropriate bond. [2006 c 204 § 6; 1991 c 193 § 18.] 

Effective date—2006 c 204: See note following RCW 11.114.090. 


11.114.190 Accounting by and determination of lia- 
bility of custodian. (1) A minor who has attained the age of 
eighteen years, the minor's legal representative, an adult 
member of the minor's family, a transferor, or a transferor's 
legal representative may petition the court (a) for an account- 
ing by the custodian or the custodian's legal representative; or 
(b) for a determination of responsibility, as between the cus- 
todial property and the custodian personally, for claims 
against the custodial property unless the responsibility has 
been adjudicated in an action under RCW 11.114.170 to 
which the minor or the minor's legal representative was a 
party. 

(2) A successor custodian may petition the court for an 
accounting by the predecessor custodian. 

(3) The court, in a proceeding under this chapter or in 
any other proceeding, may require or permit the custodian or 
the custodian's legal representative to account. 

(4) Ifa custodian is removed under RCW 11.114.180(6), 
the court shall require an accounting and order delivery of the 
custodial property and records to the successor custodian and 
the execution of all instruments required for transfer of the 
custodial property. [2006 c 204 § 7; 1991 c 193 § 19.] 

Effective date—2006 c 204: See note following RCW 11.114.090. 
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11.114.200 Termination of custodianship—Exten- 
sion. (1) Subject to RCW 11.114.220, the custodian shall 
transfer in an appropriate manner the custodial property to 
the minor or to the minor's estate upon the earlier of: 

(a) The minor's attainment of twenty-one years of age 
with respect to custodial property transferred under RCW 
11.114.040 or 11.114.050; 

(b) The minor's attainment of eighteen years of age with 
respect to custodial property transferred under RCW 
11.114.060 or 11.114.070; or 

(c) The minor's death. 

(2) The transferor may, in the initial nomination of cus- 
todian, extend the custodianship to the earlier of the minor's 
attainment of twenty-five years of age or the minor's death 
unless: 

(a) The governing will, trust, or instrument creating the 
power of appointment specifically provides otherwise if the 
custodian property is transferred under RCW 11.114.040, 
11.114.050, or 11.114.060; or 

(b) The custodial property is transferred under RCW 
11.114.070. In that case, the person nominating the custodian 
under RCW 11.114.030 may elect to extend the custodian- 
ship. If no custodian has been nominated under RCW 
11.114.030, the court establishing the custodianship under 
RCW 11.114.070(4) may extend the custodianship if it deter- 
mines that doing so would not be contrary to the interest of 
the minor. 

(3) An extension of the custodianship under subsection 
(2) of this section will be valid only if the transfer creating the 
custodianship is made on or after July 1, 2007. 

(4) Any bank, trust company, insurance company, regis- 
tered broker-dealer, investment company regulated under the 
federal Investment Company Act of 1940, investment advi- 
sor regulated under the federal Investment Advisors Act of 
1940, or other person who makes custodianship forms avail- 
able for adoption in contemplation of selling assets to or man- 
aging assets for a custodianship shall include, in any form 
made available on or after July 1, 2007, an option to extend 
the custodianship under subsection (2) of this section and a 
warning to the transferor that exercising the option to extend 
may result in the transfer not qualifying for annual exclusion 
from federal gift tax. An instrument in the form described in 
RCW 11.114.090(2) will satisfy the requirements of this sub- 
section. [2006 c 204 § 8; 1991 c 193 § 20.] 

Effective date—2006 c 204: See note following RCW 11.114.090. 


11.114.210 Applicability. This chapter applies to a 
transfer within the scope of RCW 11.114.020 made after July 
1, 1991, if: 

(1) The transfer purports to have been made under the 
Washington uniform gifts to minors act; or 

(2) The instrument by which the transfer purports to have 
been made uses in substance the designation "as custodian 
under the uniform gifts to minors act" or "as custodian under 
the uniform transfers to minors act" of any other state, and the 
application of this chapter is necessary to validate the trans- 
fer. [1991 c 193 § 21.] 


11.114.220 Effect on existing custodianships. (1) Any 
transfer of custodial property as now defined in this chapter 
made before July 1, 1991, is validated notwithstanding that 
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there was no specific authority in the Washington uniform 
gifts to minors act for the coverage of custodial property of 
that kind or for a transfer from that source at the time the 
transfer was made. 

(2) This chapter applies to all transfers made before July 
1, 1991, in a manner and form prescribed in the Washington 
uniform gifts to minors act, except insofar as the application 
impairs constitutionally vested rights or extends the duration 
of custodianships in existence on July 1, 1991. However, as 
to any custodianship established after August 9, 1971, but 
prior to January 1, 1985, a minor has the right after attaining 
the age of eighteen to demand delivery from the custodian of 
all or any portion of the custodial property. [1991 c 193 § 
22.] 


11.114.230 Uniformity of application and construc- 
tion. This chapter shall be applied and construed to effectu- 
ate its general purpose to make uniform the law with respect 
to the subject of this chapter among states enacting it. [1991 
c 193 § 23.] 


11.114.900 Short title. This chapter may be cited as the 
uniform transfers to minors act. [1991 c 193 § 24.] 


11.114.902 Savings—1991 c 193. To the extent that 
this chapter, by virtue of RCW 11.114.220(2), does not apply 
to transfers made in a manner prescribed in the uniform gifts 
to minors act of Washington or to the powers, duties, and 
immunities conferred by transfers in that manner upon custo- 
dians and persons dealing with custodians, the repeal of the 
uniform gifts to minors act of Washington does not affect 
those transfers or those powers, duties, and immunities. 
[1991 c 193 § 26.] 


11.114.903 Effective date—1991 c 193. This act is 
necessary for the immediate preservation of the public peace, 
health, or safety, or support of the state government and its 
existing public institutions, and shall take effect July 1, 1991. 
[1991 c 193 § 34.] 


Chapter 11.118 RCW 
TRUSTS—ANIMALS 


Sections 


11.118.005 Purpose—Intent. 

11.118.010 Definition. 

11.118.020 Validity of animal trust. 

11.118.030 Use of trust principal or income. 

11.118.040 Termination of trust. 

11.118.050 Enforcement of trust provisions. 

11.118.060 Accounting requirements. 

11.118.070 Appointment and removal of trustee. 

11.118.080 Construction of trust language. 

11.118.090 Application of rule against perpetuities—Effective date of 
trust. 

11.118.100 Trustee powers. 

11.118.110 Application of chapter. 


11.118.005 Purpose—Intent. The purpose of this 
chapter is to recognize and validate certain trusts that are 
established for the benefit of animals. Under the common law 
such trusts were unenforceable at law. The legislature intends 
that such trusts be recognized as valid, and that such trusts be 
enforceable in accordance with their terms. [2001 c 327 § 1.] 


[Title 11 RCW—page 174] 


Title 11 RCW: Probate and Trust Law 


11.118.010 Definition. As used in this chapter, "ani- 
mal" means a nonhuman animal with vertebrae. [2001 c 327 


§ 2.] 


11.118.020 Validity of animal trust. A trust for the 
care of one or more animals is valid. The animals that are to 
be benefited by the trust may be individually identified, or 
may be identified in such other manner that they can be read- 
ily identified. Unless otherwise provided in the trust instru- 
ment or in this chapter, the trust will terminate when no ani- 
mal that is designated as a beneficiary of the trust remains liv- 
ing. [2001 c 327 § 3.] 


11.118.030 Use of trust principal or income. Except 
as expressly provided otherwise in the trust instrument or in 
RCW 11.118.070, and except as may be necessary to pay the 
trustee reasonable compensation and to reimburse the trustee 
for reasonable costs incurred on behalf of the trust, no portion 
of the principal or income of the trust may be converted to the 
use of the trustee or to any use other than for the trust's pur- 
pose or for the benefit of the designated animal or animals. 
[2001 c 327 § 4.] 


11.118.040 Termination of trust. Upon termination of 
the trust, the trustee shall transfer the unexpended trust prop- 
erty in the following order: 

(1) As directed in the instrument; 

(2) If the trust was created in a nonresiduary clause in the 
trustor's will or in a codicil to the trustor's will and the will or 
codicil does not direct otherwise, under the residuary clause 
in the trustor's will, which shall be read as though the testator 
died on the date the trust terminated; and 

(3) If no taker is produced by the application of subsec- 
tion (1) or (2) of this section, to the trustor's heirs under RCW 
11.04.015, as it exists at the time of the trust's termination. 
[2001 c 327 § 5.] 


11.118.050 Enforcement of trust provisions. The 
intended use of the principal or income can be enforced by a 
person designated for that purpose in the trust instrument, by 
the person having custody of an animal that is a beneficiary 
of the trust, or by a person appointed by a court upon applica- 
tion to it by any person. Such person is considered to be a per- 
missible distributee, as defined in RCW 11.98.002, of the 
trust. A person with an interest in the welfare of the animal 
may petition for an order appointing or removing a person 
designated or appointed to enforce the trust. [2013 c 272 § 
27; 2001 c 327 § 6.] 


Application—2013 c 272: See note following RCW 11.98.002. 


11.118.060 Accounting requirements. Except as 
ordered by the court or required by the trust instrument, no 
filing, report, registration, or periodic accounting shall be 
required of the trust or the trustee. [2001 c 327 § 7.] 


11.118.070 Appointment and removal of trustee. If 
no trustee is designated or no designated trustee is willing or 
able to serve, the court shall name a trustee. The court may 
order the removal of an acting trustee and the transfer of the 
property to another trustee if it is necessary or appropriate in 
order to assure that the intended use is carried out. A court 
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may also make such other orders and determinations as shall 
be advisable to carry out the intent of the trustor and the pur- 
pose of this chapter. [2001 c 327 § 8.] 


11.118.080 Construction of trust language. In con- 
struing the language of a trust for an animal, the governing 
instrument shall be liberally construed to provide the protec- 
tions of this chapter. It is presumed that language contained 
in a trust for an animal is not merely precatory or honorary in 
nature unless it can be shown by clear and cogent evidence 
that such was the trustor's intent. Extrinsic evidence is admis- 
sible in determining the trustor's intent. [2001 c 327 § 9.] 


11.118.090 Application of rule against perpetuities— 
Effective date of trust. RCW 11.98.130 through 11.98.160 
apply to trusts that are subject to this chapter. [2001 c 327 § 
11.] 


11.118.100 Trustee powers. Except as otherwise pro- 
vided in the trust instrument or in this chapter, all powers and 
duties conferred on a trustee under Washington law also 
apply to the trustee of a trust for animals. [2001 c 327 § 12.] 


11.118.110 Application of chapter. This chapter 
applies to trusts that are created on or after July 22, 2001, and 
to trusts that are in existence on July 22, 2001, but that are 
revocable by the trustor on July 22, 2001. If a trustor is 
incompetent to exercise a power of revocation on July 22, 
2001, this chapter does not apply to such trust unless the trus- 
tor later becomes competent to exercise such power of revo- 
cation, in which case this chapter applies to such trust. [2001 
c 327 § 13.] 


Chapter 11.120 RCW 


UNIFORM FIDUCIARY ACCESS TO DIGITAL 
ASSETS ACT 
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11.120.010 Short title—2016 c 140. This act may be 
known and cited as the revised uniform fiduciary access to 
digital assets act. [2016 c 140 § 1.] 
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11.120.020 Definitions. In this chapter: 

(1) "Account" means an arrangement under a terms-of- 
service agreement in which a custodian carries, maintains, 
processes, receives, or stores a digital asset of the user or pro- 
vides goods or services to the user. 

(2) "Agent" means an attorney in fact granted authority 
under a durable or nondurable power of attorney. 

(3) "Carries" means engages in the transmission of an 
electronic communication. 

(4) "Catalogue of electronic communications" means 
information that identifies each person with which a user has 
had an electronic communication, the time and date of the 
communication, and the electronic address of the person. 

(5) "Content of an electronic communication" means 
information concerning the substance or meaning of the com- 
munication which: 

(a) Has been sent or received by a user; 

(b) Is in electronic storage by a custodian providing an 
electronic communication service to the public or is carried 
or maintained by a custodian providing a remote computing 
service to the public; and 

(c) Is not readily accessible to the public. 

(6) "Court" means the superior court of each county. 

(7) "Custodian" means a person that carries, maintains, 
processes, receives, or stores a digital asset of a user. 

(8) "Designated recipient" means a person chosen by a 
user using an online tool to administer digital assets of the 
user. 

(9) "Digital asset" means an electronic record in which 
an individual has a right or interest. The term does not include 
an underlying asset or liability unless the asset or liability is 
itself an electronic record. 

(10) "Electronic" means relating to technology having 
electrical, digital, magnetic, wireless, optical, electromag- 
netic, or similar capabilities. 

(11) "Electronic communication" has the meaning set 
forth in 18 U.S.C. Sec. 2510(12), as it existed on June 9, 
2016. 

(12) "Electronic communication service" means a custo- 
dian that provides to a user the ability to send or receive an 
electronic communication. 

(13) "Fiduciary" means an original, additional, or suc- 
cessor personal representative, guardian, agent, or trustee. 

(14) "Guardian" means a person appointed by a court to 
manage the estate or person, or both, of a living individual. 
The term includes a limited guardian or certified professional 
guardian. 

(15) "Incapacitated person" means an individual for 
whom a guardian has been appointed. 

(16) "Information" means data, text, images, videos, 
sounds, codes, computer programs, software, databases, or 
the like. 

(17) "Online tool" means an electronic service provided 
by a custodian that allows the user, in an agreement distinct 
from the terms-of-service agreement between the custodian 
and user, to provide directions for disclosure or nondisclosure 
of digital assets to a third person. 

(18) "Person" means an individual, estate, business or 
nonprofit entity, public corporation, government or govern- 
mental subdivision, agency, or instrumentality, or other legal 
entity. 
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(19) "Personal representative" means an executor, 
administrator, special administrator, or person that performs 
substantially the same function under law of this state other 
than this chapter. 

(20) "Power of attorney" means a record that grants an 
agent authority to act in the place of a principal. 

(21) "Principal" means an individual who grants author- 
ity to an agent in a power of attorney. 

(22) "Record" means information that is inscribed on a 
tangible medium or that is stored in an electronic or other 
medium and is retrievable in perceivable form. 

(23) "Remote computing service" means a custodian that 
provides to a user computer processing services or the stor- 
age of digital assets by means of an electronic communica- 
tions system, as defined in 18 U.S.C. Sec. 2510(14), as it 
existed on June 9, 2016. 

(24) "Terms-of-service agreement" means an agreement 
that controls the relationship between a user and a custodian. 

(25) "Trustee" means a fiduciary with legal title to prop- 
erty under an agreement or declaration that creates a benefi- 
cial interest in another. The term includes a successor trustee. 

(26) "User" means a person that has an account with a 
custodian. 

(27) "Will" includes a codicil, testamentary instrument 
that only appoints an executor, and instrument that revokes or 
revises a testamentary instrument. [2016 c 140 § 2.] 


11.120.030 Applicability. (1) This chapter applies to: 

(a) A fiduciary acting under a will or power of attorney 
executed before, on, or after June 9, 2016; 

(b) A personal representative acting for a decedent who 
died before, on, or after June 9, 2016; 

(c) A guardian acting for an incapacitated person 
appointed before, on, or after June 9, 2016; 

(d) A trustee acting under a trust created before, on, or 
after June 9, 2016; and 

(e) A custodian if the user resides in this state or resided 
in this state at the time of the user's death. 

(2) This chapter does not apply to a digital asset of an 
employer used by an employee in the ordinary course of the 
employer's business. [2016 c 140 § 3.] 


11.120.040 User direction for disclosure of digital 
assets. (1) A user may use an online tool to direct the custo- 
dian to disclose to a designated recipient or not to disclose 
some or all of the user's digital assets, including the content 
of electronic communications. If the online tool allows the 
user to modify or delete a direction at all times, a direction 
regarding disclosure using an online tool overrides a contrary 
direction by the user in a will, trust, power of attorney, or 
other record. 

(2) Ifa user has not used an online tool to give direction 
under subsection (1) of this section or if the custodian has not 
provided an online tool, the user may allow or prohibit in a 
will, trust, power of attorney, or other record, disclosure to a 
fiduciary of some or all of the user's digital assets, including 
the content of electronic communications sent or received by 
the user. 

(3) A user's direction under subsection (1) or (2) of this 
section overrides a contrary provision in a terms-of-service 
agreement that does not require the user to act affirmatively 
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and distinctly from the user's assent to the terms-of-service 
agreement. [2016 c 140 § 4.] 


11.120.050 Terms-of-service agreement. (1) This 
chapter does not change or impair a right of a custodian or a 
user under a terms-of-service agreement to access and use 
digital assets of the user. 

(2) This chapter does not give a fiduciary or a designated 
recipient any new or expanded rights other than those held by 
the user for whom, or for whose estate, the fiduciary or des- 
ignated recipient acts or represents. 

(3) A fiduciary's or designated recipient's access to digi- 
tal assets may be modified or eliminated by a user, by federal 
law, or by a terms-of-service agreement if the user has not 
provided direction under RCW 11.120.040. [2016 c 140 § 5.] 


11.120.060 Procedure for disclosing digital assets. 
(1) When disclosing digital assets of a user under this chap- 
ter, the custodian may at its sole discretion: 

(a) Grant a fiduciary or designated recipient full access 
to the user's account; 

(b) Grant a fiduciary or designated recipient partial 
access to the user's account sufficient to perform the tasks 
with which the fiduciary or designated recipient is charged; 
or 

(c) Provide a fiduciary or designated recipient a copy in 
a record of any digital asset that, on the date the custodian 
received the request for disclosure, the user could have 
accessed if the user were alive and had full capacity and 
access to the account. 

(2) A custodian may assess a reasonable administrative 
charge for the cost of disclosing digital assets under this 
chapter. 

(3) A custodian need not disclose under this chapter a 
digital asset deleted by a user. 

(4) If a user directs or a fiduciary or designated recipient 
requests a custodian to disclose under this chapter some, but 
not all, of the user's digital assets, the custodian need not dis- 
close the assets if segregation of the assets would impose an 
undue burden on the custodian. If the custodian believes the 
direction or request imposes an undue burden, the custodian 
or the fiduciary or designated recipient may seek an order 
from the court to disclose: 

(a) A subset limited by date of the user's digital assets; 

(b) All of the user's digital assets to the fiduciary or des- 
ignated recipient; 

(c) None of the user's digital assets; or 

(d) All of the user's digital assets to the court for review 
in camera. [2016 c 140 § 6.] 


11.120.070 Disclosure of content of electronic com- 
munications of deceased user. If a deceased user consented 
to or a court directs disclosure of the contents of electronic 
communications of the user, the custodian shall disclose to 
the personal representative of the estate of the user the con- 
tent of an electronic communication sent or received by the 
user if the personal representative gives the custodian: 

(1) A written request for disclosure in physical or elec- 
tronic form; 

(2) A certified copy of the death certificate of the user; 
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(3) A certified copy of the letter of appointment of the 
representative, or a small estate affidavit or court order; 

(4) Unless the user provided direction using an online 
tool, a copy of the user's will, trust, power of attorney, or 
other record evidencing the user's consent to disclosure of the 
content of electronic communications; and 

(5) If requested by the custodian: 

(a) A number, user name, address, or other unique sub- 
scriber or account identifier assigned by the custodian to 
identify the user's account; 

(b) Evidence linking the account to the user; or 

(c) A finding by the court that: 

(i) The user had a specific account with the custodian, 
identifiable by the information specified in (a) of this subsec- 
tion; 

(ii) Disclosure of the content of electronic communica- 
tions of the user would not violate 18 U.S.C. Sec. 2701 et seq. 
and 47 U.S.C. Sec. 222, existing on June 9, 2016, or other 
applicable law; 

(iii) Unless the user provided direction using an online 
tool, the user consented to disclosure of the content of elec- 
tronic communications; or 

(iv) Disclosure of the content of electronic communica- 
tions of the user is reasonably necessary for administration of 
the estate. [2016 c 140 § 7.] 


11.120.080 Disclosure of other digital assets of 
deceased user. Unless the user prohibited disclosure of dig- 
ital assets or the court directs otherwise, a custodian shall dis- 
close to the personal representative of the estate of a deceased 
user a catalogue of electronic communications sent or 
received by the user and digital assets, other than the content 
of electronic communications of the user, if the representa- 
tive gives the custodian: 

(1) A written request for disclosure in physical or elec- 
tronic form; 

(2) A certified copy of the death certificate of the user; 

(3) A certified copy of the letter of appointment of the 
representative, or a small estate affidavit or court order; and 

(4) If requested by the custodian: 

(a) A number, user name, or address, or other unique 
subscriber or account identifier assigned by the custodian to 
identify the user's account; 

(b) Evidence linking the account to the user; 

(c) An affidavit stating that disclosure of the user's digi- 
tal assets is reasonably necessary for administration of the 
estate; or 

(d) A finding by the court that: 

(i) The user had a specific account with the custodian, 
identifiable by the information specified in (a) of this subsec- 
tion; or 

(ii) Disclosure of the user's digital assets is reasonably 
necessary for administration of the estate. [2016 c 140 § 8.] 


11.120.090 Disclosure of content of electronic com- 
munications of principal. To the extent a power of attorney 
expressly grants an agent authority over the content of elec- 
tronic communications sent or received by the principal and 
unless directed otherwise by the principal or the court, a cus- 
todian shall disclose to the agent the content if the agent gives 
the custodian: 
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(1) A written request for disclosure in physical or elec- 
tronic form; 

(2) An original or copy of the power of attorney 
expressly granting the agent authority over the content of 
electronic communications of the principal; 

(3) A certification by the agent, under penalty of perjury, 
that the power of attorney is in effect; and 

(4) If requested by the custodian: 

(a) A number, user name, address, or other unique sub- 
scriber or account identifier assigned by the custodian to 
identify the principal's account; or 

(b) Evidence linking the account to the principal. [2016 
c 140 § 9.] 


11.120.100 Disclosure of other digital assets of prin- 
cipal. Unless otherwise ordered by the court, directed by the 
principal, or provided by a power of attorney, a custodian 
shall disclose to an agent with specific authority over digital 
assets or general authority to act on behalf of a principal a cat- 
alogue of electronic communications sent or received by the 
principal and digital assets, other than the content of elec- 
tronic communications of the principal, if the agent gives the 
custodian: 

(1) A written request for disclosure in physical or elec- 
tronic form; 

(2) An original or a copy of the power of attorney that 
gives the agent specific authority over digital assets or gen- 
eral authority to act on behalf of the principal; 

(3) A certification by the agent, under penalty of perjury, 
that the power of attorney is in effect; and 

(4) If requested by the custodian: 

(a) A number, user name, address, or other unique sub- 
scriber or account identifier assigned by the custodian to 
identify the principal's account; or 

(b) Evidence linking the account to the principal. [2016 
c 140 § 10.] 


11.120.110 Disclosure of digital assets held in trust 
when trustee is original user. Unless otherwise ordered by 
the court or provided in a trust, a custodian shall disclose to a 
trustee that is an original user of an account any digital asset 
of that account held in trust, including a catalogue of elec- 
tronic communications of the trustee and the content of elec- 
tronic communications. [2016 c 140 § 11.] 


11.120.120 Disclosure of content of electronic com- 
munications held in trust when trustee not original user. 
Unless otherwise ordered by the court, directed by the user, 
or provided in a trust, a custodian shall disclose to a trustee 
that is not an original user of an account the content of an 
electronic communication sent or received by an original or 
successor user and carried, maintained, processed, received, 
or stored by the custodian in the account of the trust if the 
trustee gives the custodian: 

(1) A written request for disclosure in physical or elec- 
tronic form; 

(2) A certified copy of the trust instrument, or a certifica- 
tion of the trust under RCW 11.98.075, that includes consent 
to disclosure of the content of electronic communications to 
the trustee; 
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(3) A certification by the trustee, under penalty of per- 
jury, that the trust exists and the trustee is a currently acting 
trustee of the trust; and 

(4) If requested by the custodian: 

(a) A number, user name, address, or other unique sub- 
scriber or account identifier assigned by the custodian to 
identify the trust's account; or 

(b) Evidence linking the account to the trust. [2016 c 
140 § 12.] 


11.120.130 Disclosure of other digital assets held in 
trust when trustee not original user. Unless otherwise 
ordered by the court, directed by the user, or provided in a 
trust, a custodian shall disclose, to a trustee that is not an orig- 
inal user of an account, a catalogue of electronic communica- 
tions sent or received by an original or successor user and 
stored, carried, or maintained by the custodian in an account 
of the trust and any digital assets, other than the content of 
electronic communications in which the trust has a right or 
interest, if the trustee gives the custodian: 

(1) A written request for disclosure in physical or elec- 
tronic form; 

(2) A certified copy of the trust instrument or a certifica- 
tion of the trust under RCW 11.98.075; 

(3) A certification by the trustee, under penalty of per- 
jury, that the trust exists and the trustee is a currently acting 
trustee of the trust; and 

(4) If requested by the custodian: 

(a) A number, user name, address, or other unique sub- 
scriber or account identifier assigned by the custodian to 
identify the trust's account; or 

(b) Evidence linking the account to the trust. [2016 c 
140 § 13.] 


11.120.140 Disclosure of digital assets to guardian of 
incapacitated person. (1) Unless otherwise ordered by the 
court, a guardian appointed due to a finding of incapacity 
under RCW 11.88.010(1) has the right to access an incapaci- 
tated person's digital assets other than the content of elec- 
tronic communications. 

(2) Unless otherwise ordered by the court or directed by 
the user, a custodian shall disclose to a guardian the catalogue 
of electronic communications sent or received by an incapac- 
itated person and any digital assets, other than the content of 
electronic communications, if the guardian gives the custo- 
dian: 

(a) A written request for disclosure in physical or elec- 
tronic form; 

(b) Certified copies of letters of guardianship and the 
court order appointing the guardian; and 

(c) If requested by the custodian: 

(i) A number, user name, address, or other unique sub- 
scriber or account identifier assigned by the custodian to 
identify the account of the person; or 

(ii) Evidence linking the account to the incapacitated 
person. 

(3) A guardian may request a custodian of the incapaci- 
tated person's digital assets to suspend or terminate an 
account of the incapacitated person for good cause. A request 
made under this section must be accompanied by certified 
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copies of letters of guardianship and the court order appoint- 
ing the guardian. [2016 c 140 § 14.] 


11.120.150 Fiduciary duty and authority. (1) The 
legal duties imposed on a fiduciary charged with managing 
tangible property apply to the management of digital assets, 
including: 

(a) The duty of care; 

(b) The duty of loyalty; and 

(c) The duty of confidentiality. 

(2) A fiduciary's or designated recipient's authority with 
respect to a digital asset of a user: 

(a) Except as otherwise provided in RCW 11.120.040, is 
subject to the applicable terms-of-service agreement; 

(b) Is subject to other applicable law, including copy- 
right law; 

(c) In the case of a fiduciary, is limited by the scope of 
the fiduciary's duties; and 

(d) May not be used to impersonate the user. 

(3) A fiduciary with authority over the property of a 
decedent, incapacitated person, principal, or settlor has the 
right to access any digital asset in which the decedent, inca- 
pacitated person, principal, or settlor had a right or interest 
and that is not held by a custodian or subject to a terms-of- 
service agreement. 

(4) A fiduciary acting within the scope of the fiduciary's 
duties is an authorized user of the property of the decedent, 
incapacitated person, principal, or settlor for the purpose of 
applicable computer fraud and unauthorized computer access 
laws. 

(5) A fiduciary with authority over the tangible, personal 
property ofa decedent, incapacitated person, principal, or set- 
tlor: 

(a) Has the right to access the property and any digital 
asset stored in it; and 

(b) Is an authorized user for the purpose of computer 
fraud and unauthorized computer access laws. 

(6) A custodian may disclose information in an account 
to a fiduciary of the user when the information is required to 
terminate an account used to access digital assets licensed to 
the user. 

(7) A fiduciary of a user may request a custodian to ter- 
minate the user's account. A request for termination must be 
in writing, in either physical or electronic form, and accom- 
panied by: 

(a) If the user is deceased, a certified copy of the death 
certificate of the user; 

(b) A certified copy of the letter of appointment of the 
representative or a small estate affidavit or court order, court 
order, power of attorney, or trust giving the fiduciary author- 
ity over the account; and 

(c) If requested by the custodian: 

(i) A number, user name, address, or other unique sub- 
scriber or account identifier assigned by the custodian to 
identify the user's account; 

(ii) Evidence linking the account to the user; or 

(iii) A finding by the court that the user had a specific 
account with the custodian, identifiable by the information 
specified in (c)(i) of this subsection. [2016 c 140 § 15.] 
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11.120.160 Custodian compliance and immunity. (1) 
Not later than sixty days after receipt of the information 
required under RCW 11.120.070 through 11.120.150, a cus- 
todian shall comply with a request under this chapter from a 
fiduciary or designated recipient to disclose digital assets or 
terminate an account. If the custodian fails to comply, the 
fiduciary or designated recipient may apply to the court for an 
order directing compliance. 

(2) An order under subsection (1) of this section direct- 
ing compliance must contain a finding that compliance is not 
in violation of 18 U.S.C. Sec. 2702, as it existed on June 9, 
2016. 

(3) A custodian may notify the user that a request for dis- 
closure or to terminate an account was made under this chap- 
ter. 

(4) A custodian may deny a request under this chapter 
from a fiduciary or designated recipient for disclosure of dig- 
ital assets or to terminate an account if the custodian is aware 
of any lawful access to the account following the receipt of 
the fiduciary's request. 

(5) This section does not limit a custodian's ability to 
obtain or require a fiduciary or designated recipient request- 
ing disclosure or termination under this chapter to obtain a 
court order which: 

(a) Specifies that an account belongs to the incapacitated 
person, trustor, decedent, or principal; 

(b) Specifies that there is sufficient consent from the 
incapacitated person, trustor, decedent, or principal to sup- 
port the requested disclosure; and 

(c) Contains a finding required by law other than this 
chapter. 

(6) A custodian and its officers, employees, and agents 
are immune from liability for an act or omission done in good 
faith in compliance with this chapter. [2016 c 140 § 16.] 


11.120.900 Uniformity of application and construc- 
tion. In applying and construing this chapter, consideration 
must be given to the need to promote uniformity of the law 
with respect to its subject matter among states that enact it. 
[2016 c 140 § 17.] 


11.120.901 Relation to electronic signatures in global 
and national commerce act. This chapter modifies, limits, 
or supersedes the electronic signatures in global and national 
commerce act, 15 U.S.C. Sec. 7001 et seq., but does not mod- 
ify, limit, or supersede 15 U.S.C. Sec. 7001(c) or authorize 
electronic delivery of any of the notices described in 15 
U.S.C. Sec. 7003(b). [2016 c 140 § 18.] 
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11.125.010 Short title—2016 c 209. (Effective Janu- 
ary 1, 2017.) Chapter 209, Laws of 2016 may be known and 
cited as the uniform power of attorney act. [2016 c 209 § 
101.] 


11.125.020 Definitions. (Effective January 1, 2017.) 
The definitions in this section apply throughout this chapter 
unless the context clearly requires otherwise. 

(1) "Agent" means a person granted authority to act for a 
principal under a power of attorney, whether denominated an 
agent, attorney-in-fact, or otherwise. The term includes an 
original agent, coagent, successor agent, and a person to 
which an agent's authority is delegated. 

(2) "Durable," with respect to a power of attorney, means 
not terminated by the principal's incapacity. 

(3) "Electronic" means relating to technology having 
electrical, digital, magnetic, wireless, optical, electromag- 
netic, or similar capabilities. 

(4) "Good faith" means honesty in fact. 

(5) "Incapacity" means inability of an individual to man- 
age property, business, personal, or health care affairs 
because the individual: 

(a) Has an impairment in the ability to receive and eval- 
uate information or make or communicate decisions even 
with the use of technological assistance; or 

(b) Is: 

(i) An absentee, as defined in chapter 11.80 RCW; or 
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(ii) Outside the United States and unable to return. 

(6) "Person" means an individual, corporation, business 
trust, estate, trust, partnership, limited liability company, 
association, joint venture, public corporation, government or 
governmental subdivision, agency, or instrumentality, or any 
other legal or commercial entity. 

(7) "Power of attorney" means a writing that uses the 
term "power of attorney" and grants authority to an agent to 
act in the place of the principal. 

(8) "Presently exercisable general power of appoint- 
ment," with respect to property or a property interest subject 
to a power of appointment, means power exercisable at the 
time in question to vest absolute ownership in the principal 
individually, the principal's estate, the principal's creditors, or 
the creditors of the principal's estate. The term includes a 
power of appointment not exercisable until the occurrence of 
a specified event, the satisfaction of an ascertainable stan- 
dard, or the passage of a specified period only after the occur- 
rence of the specified event, the satisfaction of the ascertain- 
able standard, or the passage of the specified period. The term 
does not include a power exercisable in a fiduciary capacity 
or only by will. 

(9) "Principal" means an individual who grants authority 
to an agent in a power of attorney. 

(10) "Property" means anything that may be the subject 
of ownership, whether real or personal, legal or equitable, 
tangible or intangible, or any interest or right therein. 

(11) "State" means a state of the United States, the Dis- 
trict of Columbia, Puerto Rico, the United States Virgin 
Islands, or any territory or insular possession subject to the 
jurisdiction of the United States. 

(12) "Stocks, bonds, and financial instruments" means 
stocks, bonds, mutual funds, and all other types of securities 
and financial instruments, whether held directly, indirectly, 
or in any other manner. The term shall also include but not be 
limited to commodity futures contracts, call or put options on 
stocks or stock indexes, derivatives, and margin accounts. 
[2016 c 209 § 102.] 


11.125.030 Application—Exceptions. (Effective Jan- 
uary 1, 2017.) (1) This chapter applies to all powers of attor- 
ney except: 

(a) A power to the extent it is coupled with an interest in 
the subject of the power, including a power given to or for the 
benefit of a creditor in connection with a credit transaction; 

(b) A proxy or other delegation to exercise voting rights 
or management rights with respect to an entity; and 

(c) A power created on a form prescribed by a govern- 
ment or governmental subdivision, agency, or instrumental- 
ity for a governmental purpose. 

(2) Notwithstanding subsection (1) of this section, RCW 
11.125.170 shall not apply to a power to make health care 
decisions under RCW 11.125.400 and 11.125.410, nor shall it 
apply to the power to nominate a guardian for a minor child 
under RCW 11.125.410. [2016 c 209 § 103.] 


11.125.040 Power of attorney—Termination. (Effec- 
tive January 1, 2017.) The authority conferred under a 
power of attorney created prior to January 1, 2017, and also 
for a power of attorney created on or after January 1, 2017, 
terminates upon the incapacity of the principal unless the 
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writing contains the words "This power of attorney shall not 
be affected by disability of the principal," or "This power of 
attorney shall become effective upon the disability of the 
principal," or similar words showing the intent of the princi- 
pal that the authority conferred shall be exercisable notwith- 
standing the principal's incapacity. [2016 c 209 § 104.] 


11.125.050 Power of attorney—Requirements. 
(Effective January 1, 2017.) (1) A power of attorney must 
be signed and dated by the principal, and the signature must 
be either acknowledged before a notary public or other indi- 
vidual authorized by law to take acknowledgments, or 
attested by two or more competent witnesses who are neither 
home care providers for the principal nor care providers at an 
adult family home or long-term care facility in which the 
principal resides, and who are unrelated to the principal or 
agent by blood, marriage, or state registered domestic part- 
nership, by subscribing their names to the power of attorney, 
while in the presence of the principal and at the principal's 
direction or request. 

(2) A power of attorney shall be considered signed in 
accordance with this section if, in the case of a principal who 
is physically unable to sign his or her name, the principal 
makes a mark in accordance with RCW 11.12.030, or in the 
case of a principal who is physically unable to make a mark, 
the power of attorney is executed in accordance with RCW 
64.08.100. 

(3) A signature on a power of attorney is presumed to be 
genuine if the principal acknowledges the signature before a 
notary public or other individual authorized by law to take 
acknowledgments. [2016 c 209 § 105.] 


11.125.060 Power of attorney—Validity. (Effective 
January 1, 2017.) (1) A power of attorney executed in this 
state on or after January 1, 2017, is valid if its execution com- 
plies with RCW 11.125.050. 

(2) A power of attorney executed in this state before Jan- 
uary 1, 2017, is valid if its execution complied with the law of 
this state as it existed at the time of execution. 

(3) A power of attorney executed other than in this state 
is valid in this state if, when the power of attorney was exe- 
cuted, the execution complied with: 

(a) The law of the jurisdiction that determines the mean- 
ing and effect of the power of attorney pursuant to RCW 
11.125.070; or 

(b) The requirements for a military power of attorney 
pursuant to 10 U.S.C. Sec. 1044b, as amended. 

(4) Except as otherwise provided by statute other than 
chapter 209, Laws of 2016, a photocopy or electronically 
transmitted copy of an original power of attorney has the 
same effect as the original. [2016 c 209 § 106.] 


11.125.070 Power of attorney—Meaning and effect. 
(Effective January 1, 2017.) The meaning and effect of a 
power of attorney is determined by the law of the jurisdiction 
indicated in the power of attorney and, in the absence of an 
indication of jurisdiction, by the law of the jurisdiction in 
which the power of attorney was executed. [2016 c 209 § 
107.] 
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11.125.080 Guardian of principal's estate or person. 
(Effective January 1, 2017.) (1) In a power of attorney, a 
principal may nominate a guardian of the principal's estate or 
guardian of the principal's person for consideration by the 
court if protective proceedings for the principal's estate or 
person are begun after the principal executes the power of 
attorney. Except for good cause shown or disqualification, 
the court shall make its appointment in accordance with the 
principal's most recent nomination. 

(2) If, after a principal executes a power of attorney, a 
court appoints a guardian of the principal's estate or other 
fiduciary charged with the management of all of the princi- 
pal's property, the power of attorney is terminated and the 
agent's authority does not continue unless continued by the 
court. 

(3) If, after a principal executes a power of attorney, a 
court appoints a guardian of the principal's estate or other 
fiduciary charged with the management of some but not all of 
the principal's property, the power of attorney shall not termi- 
nate or be modified, except to the extent ordered by the court. 
[2016 c 209 § 108.] 


11.125.090 Power of attorney—When effective— 
Principal's personal representative for health care. 
(Effective January 1, 2017.) (1) A power of attorney is 
effective when executed unless the principal provides in the 
power of attorney that it becomes effective at a future date or 
upon the occurrence of a future event or contingency. 

(2) If a power of attorney becomes effective upon the 
occurrence of a future event or contingency, the principal, in 
the power of attorney, may authorize one or more persons to 
determine in a writing that the event or contingency has 
occurred. 

(3) If a power of attorney becomes effective upon the 
principal's incapacity and the principal has not authorized a 
person to determine whether the principal is incapacitated, or 
the person authorized is unable or unwilling to make the 
determination, the power of attorney becomes effective upon 
a determination in a writing by: 

(a) A physician or licensed psychologist, unrelated to the 
principal or agent by blood or marriage, who has personally 
examined the principal, that the principal is incapacitated 
within the meaning of RCW 11.125.020(5)(a); or 

(b) A judge or an appropriate governmental official that 
the principal is incapacitated within the meaning of RCW 
11.125.020(5)(b). 

(4) A person authorized by the principal in the power of 
attorney to determine that the principal is incapacitated may 
act as the principal's personal representative pursuant to the 
health insurance portability and accountability act, sections 
1171 through 1179 of the social security act, 42 U.S.C. Sec. 
1320d, as amended, and applicable regulations, to obtain 
access to the principal's health care information and commu- 
nicate with the principal's health care provider. [2016 c 209 
§ 109.] 


11.125.100 Power of attorney termination—Agent 
authority termination. (Effective January 1, 2017.) (1) A 
power of attorney terminates when: 

(a) The principal dies; 
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(b) The principal becomes incapacitated, if the power of 
attorney is not durable; 

(c) The principal revokes the power of attorney; 

(d) The power of attorney provides that it terminates; 

(e) The purpose of the power of attorney is accom- 
plished; or 

(f) The principal revokes the agent's authority or the 
agent dies, becomes incapacitated, or resigns, and the power 
of attorney does not provide for another agent to act under the 
power of attorney. 

(2) An agent's authority terminates when: 

(a) The principal revokes the authority; 

(b) The agent dies, becomes incapacitated, or resigns; 

(c) An action is filed for the dissolution or annulment of 
the agent's marriage to the principal or for their legal separa- 
tion, or an action is filed for dissolution or annulment of the 
agent's state registered domestic partnership with the princi- 
pal or for their legal separation, unless the power of attorney 
otherwise provides; or 

(d) The power of attorney terminates. 

(3) An agent's authority which has been terminated 
under subsection (2)(c) of this section shall be reinstated 
effective immediately in the event that such action is dis- 
missed with the consent of both parties or the petition for dis- 
solution, annulment, or legal separation is withdrawn. 

(4) Unless the power of attorney otherwise provides, an 
agent's authority is exercisable until the authority terminates 
under subsection (2) of this section, notwithstanding a lapse 
of time since the execution of the power of attorney. 

(5) Termination of an agent's authority or of a power of 
attorney is not effective as to the agent or another person that, 
without actual knowledge of the termination, acts in good 
faith under the power of attorney. An act so performed, 
unless otherwise invalid or unenforceable, binds the principal 
and the principal's successors in interest. 

(6) Incapacity of the principal of a power of attorney that 
is not durable does not revoke or terminate the power of attor- 
ney as to an agent or other person that, without actual knowl- 
edge of the incapacity, acts in good faith under the power of 
attorney. An act so performed, unless otherwise invalid or 
unenforceable, binds the principal and the principal's succes- 
sors in interest. 

(7) The execution of a power of attorney does not revoke 
a power of attorney previously executed by the principal 
unless the subsequent power of attorney provides that the 
previous power of attorney is revoked or that all other powers 
of attorney are revoked. [2016 c 209 § 110.] 


11.125.110 Coagents—Successor agents—Liability. 
(Effective January 1, 2017.) (1) A principal may designate 
in a power of attorney two or more persons to act as coagents. 
Unless the power of attorney otherwise provides, all coagents 
must exercise their authority jointly; provided, however, a 
coagent may delegate that coagent's authority to another coa- 
gent. 

(2) A principal may designate one or more successor 
agents to act if an agent resigns, dies, becomes incapacitated, 
is not qualified to serve, or declines to serve. A principal may 
grant authority to designate one or more successor agents to 
an agent or other person designated by name, office, or func- 
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tion. Unless the power of attorney otherwise provides, a suc- 
cessor agent: 

(a) Has the same authority as that granted to the original 
agent; and 

(b) May not act until all predecessor agents have 
resigned, died, become incapacitated, are no longer qualified 
to serve, or have declined to serve. 

(3) Except as otherwise provided in the power of attor- 
ney and subsection (4) of this section, an agent that does not 
participate in or conceal a breach of fiduciary duty committed 
by another agent, including a predecessor agent, is not liable 
for the actions of the other agent. 

(4) An agent that has actual knowledge of a breach or 
imminent breach of fiduciary duty by another agent shall 
notify the principal and, if the principal is incapacitated, take 
any action reasonably appropriate in the circumstances to 
safeguard the principal's best interest. An agent that fails to 
notify the principal or take action as required by this subsec- 
tion is liable for the reasonably foreseeable damages that 
could have been avoided if the agent had notified the princi- 
pal or taken such action. [2016 c 209 § 111.] 


11.125.120 Reimbursement of expenses for agents. 
(Effective January 1, 2017.) Unless the power of attorney 
otherwise provides, an agent is entitled to reimbursement of 
expenses reasonably incurred on behalf of the principal and 
to reasonable compensation. [2016 c 209 § 112.] 


11.125.130 Accepting appointment as an agent. 
(Effective January 1, 2017.) Except as otherwise provided 
in the power of attorney, a person accepts appointment as an 
agent under a power of attorney by exercising authority or 
performing duties as an agent or by any other assertion or 
conduct indicating acceptance. [2016 c 209 § 113.] 


11.125.140 Agents—Duties—Liability—Disclosures. 
(Effective January 1, 2017.) (1) Notwithstanding provisions 
in the power of attorney, an agent that has accepted appoint- 
ment shall: 

(a) Act in accordance with the principal's reasonable 
expectations to the extent actually known by the agent and, 
otherwise, in the principal's best interest; 

(b) Act in good faith; and 

(c) Act only within the scope of authority granted in the 
power of attorney. 

(2) Except as otherwise provided in the power of attor- 
ney, an agent that has accepted appointment shall: 

(a) Act loyally for the principal's benefit; 

(b) Act so as not to create a conflict of interest that 
impairs the agent's ability to act impartially in the principal's 
best interest; 

(c) Act with the care, competence, and diligence ordi- 
narily exercised by agents in similar circumstances; 

(d) Keep a record of all receipts, disbursements, and 
transactions made on behalf of the principal; 

(e) Cooperate with a person that has authority to make 
health care decisions for the principal to carry out the princi- 
pal's reasonable expectations to the extent actually known by 
the agent and, otherwise, act in the principal's best interest; 
and 
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(f) Attempt to preserve the principal's estate plan, to the 
extent actually known by the agent, if preserving the plan is 
consistent with the principal's best interest based on all rele- 
vant factors, including: 

(i) The value and nature of the principal's property; 

(ii) The principal's foreseeable obligations and need for 
maintenance; 

(iii) Minimization of taxes, including income, estate, 
inheritance, generation-skipping transfer, and gift taxes; and 

(iv) Eligibility for a benefit, a program, or assistance 
under a statute or rule. 

(3) An agent that acts in good faith is not liable to any 
beneficiary of the principal's estate plan for failure to pre- 
serve the plan. 

(4) An agent that acts with care, competence, and dili- 
gence for the best interest of the principal is not liable solely 
because the agent also benefits from the act or has an individ- 
ual or conflicting interest in relation to the property or affairs 
of the principal. 

(5) Ifan agent is selected by the principal because of spe- 
cial skills or expertise possessed by the agent or in reliance on 
the agent's representation that the agent has special skills or 
expertise, the special skills or expertise must be considered in 
determining whether the agent has acted with care, compe- 
tence, and diligence under the circumstances. 

(6) Absent a breach of duty to the principal, an agent is 
not liable if the value of the principal's property declines. 

(7) An agent that engages another person on behalf of the 
principal is not liable for an act, error of judgment, or default 
of that person if the agent exercises care, competence, and 
diligence in selecting and monitoring the person, provided 
however that the agent shall not be relieved of liability for 
such person's discretionary acts, that, if done by the agent, 
would result in liability to the agent. 

(8) Unless RCW 11.125.110(1) applies, an agent may 
only delegate authority to another person if expressly autho- 
rized to do so in the power of attorney and may delegate 
some, but not all, of the authority granted by the principal. An 
agent that exercises authority to delegate to another person 
the authority granted by the principal is not liable for an act, 
error of judgment, or default of that person if the agent exer- 
cises care, competence, and diligence in selecting and moni- 
toring the person, provided however that the agent shall not 
be relieved of liability for such person's discretionary acts, 
that, if done by the agent, would result in liability to the 
agent. 

(9) Except as otherwise provided in the power of attor- 
ney, an agent is not required to disclose receipts, disburse- 
ments, or transactions conducted on behalf of the principal 
unless ordered by a court or requested in writing by the prin- 
cipal, a guardian, a conservator, another fiduciary acting for 
the principal, a governmental agency having authority to pro- 
tect the welfare of the principal, or, upon the death of the 
principal, by the personal representative or successor in inter- 
est of the principal's estate. Such request by a guardian, con- 
servator, or another fiduciary acting for the principal must be 
limited to information reasonably related to that guardian, 
conservator, or fiduciary's duties. If so requested, within 
thirty days the agent shall comply with the request or provide 
a writing or other record substantiating why additional time is 
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needed and shall comply with the request within an addi- 
tional thirty days. [2016 c 209 § 114.] 


11.125.150 Power of attorney provisions relieving 
agent liability—When allowed. (Effective January 1, 
2017.) A provision in a power of attorney relieving an agent 
of liability for breach of duty is binding on the principal and 
the principal's successors in interest except to the extent the 
provision: 

(1) Relieves the agent of liability for breach of duty com- 
mitted dishonestly, with an improper motive, or with gross 
negligence to the purposes of the power of attorney or the 
best interest of the principal; or 

(2) Was inserted as a result of an abuse of a confidential 
or fiduciary relationship with the principal. [2016 c 209 § 
115.] 


11.125.160 Court petition—Who may file—Reasons 
may file. (Effective January 1, 2017.) (1) Except as other- 
wise provided in the power of attorney, the following persons 
may bring a petition described in subsection (2) of this sec- 
tion: 

(a) The principal or the agent; 

(b) The spouse or state registered domestic partner of the 
principal; 

(c) The guardian of the estate or person of the principal; 

(d) Any other interested person, as long as the person 
demonstrates to the court's satisfaction that the person is 
interested in the welfare of the principal and has a good faith 
belief that the court's intervention is necessary, and that the 
principal is incapacitated at the time of filing the petition or 
otherwise unable to protect his or her own interests; and 

(e) A person asked to accept the power of attorney. 

(2) A person designated in subsection (1) of this section 
may file a petition requesting the court to construe a power of 
attorney or grant any other appropriate relief, including but 
not limited to: 

(a) Determination of whether the power of attorney is in 
effect or has terminated; 

(b) Compelling the agent to submit the agent's accounts 
or report the agent's acts as agent to the principal, the spouse 
or state registered domestic partner of the principal, the 
guardian of the person or the estate of the principal, or to any 
other person required by the court in its discretion, if the 
agent has not timely complied with a request under RCW 
11.125.140(9). However, a government agency having 
authority to protect the welfare of the principal may file a 
petition upon the agent's refusal or failure to submit an 
accounting upon written request and shall not be required to 
wait sixty days; 

(c) Ratification of past acts or approval of proposed acts 
of the agent; 

(d) Issuance of an order directing the agent to exercise or 
refrain from exercising authority in a power of attorney in a 
particular manner or for a particular purpose; 

(e) Modification of the authority of an agent under a 
power of attorney; 

(f) Removal of the agent on a determination by the court 
of both of the following: 

(i) Determination that the agent has violated or is unfit to 
perform the fiduciary duties under the power of attorney; and 
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(ii) Determination that the removal of the agent is in the 
best interest of the principal; 

(g) Approval of the resignation of the agent and approval 
of the final accountings of the resigning agent if submitted, 
subject to any orders the court determines are necessary to 
protect the principal's interests; 

(h) Confirmation of the authority of a successor agent to 
act under a power of attorney upon removal or resignation of 
the previous agent; 

(i) Compelling a third person to honor the authority of an 
agent, provided that a third person may not be compelled to 
honor the agent's authority if the principal could not compel 
the third person to act in the same circumstances; 

(j) Order the agent to furnish a bond in an amount the 
court determines to be appropriate. 

(3) Any action commenced under this section shall be 
subject to the notice requirements of chapter 11.96A RCW. 

(4) Upon motion by the principal, the court shall dismiss 
a petition filed under this section, unless the court finds that 
the principal lacks capacity to revoke the agent's authority or 
the power of attorney. 

(5) Except as otherwise provided in RCW 
11.125.200(3)(b), any action commenced under this section 
shall be subject to the provisions of RCW 11.96A.150. [2016 
c 209 § 116.] 


11.125.170 Chapter violations—Agent liability. 
(Effective January 1, 2017.) An agent that violates this 
chapter is liable to the principal or the principal's successors 
in interest for the amount required to restore the value of the 
principal's property to what it would have been had the viola- 
tion not occurred. [2016 c 209 § 117.] 


11.125.180 Agent resignation—Procedure. (Effective 
January 1, 2017.) Unless the power of attorney has been ter- 
minated in accordance with RCW 11.125.080, or the power 
of attorney provides a different method for an agent's resigna- 
tion, an agent may resign by giving notice to the principal 
and, if the principal is incapacitated: 

(1) To the conservator or guardian, if one has been 
appointed for the principal, and a coagent or successor agent, 
if designated; or 

(2) If there is no person described in subsection (1) of 
this section: 

(a) To any person reasonably believed by the agent to 
have sufficient interest in the principal's welfare; 

(b) To a governmental agency having authority to protect 
the welfare of the principal; or 

(c) By filing notice with the county recorder's office in 
the county where the principal resides. [2016 c 209 § 118.] 


11.125.190 Acknowledged power of attorney—When 
may rely upon—Certification or translation request. 
(Effective January 1, 2017.) (1) For purposes of this section 
and RCW 11.125.200, "acknowledged" means purportedly 
verified before a notary public or other individual authorized 
to take acknowledgments. 

(2) A person that in good faith accepts an acknowledged 
power of attorney without actual knowledge that the signa- 
ture is not genuine may rely upon the presumption under 
RCW 11.125.050 that the signature is genuine. 
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(3) A person that in good faith accepts an acknowledged 
power of attorney without actual knowledge that the power of 
attorney is void, invalid, or terminated, that the purported 
agent's authority is void, invalid, or terminated, or that the 
agent is exceeding or improperly exercising the agent's 
authority may rely upon the power of attorney as if the power 
of attorney were genuine, valid and still in effect, the agent's 
authority were genuine, valid and still in effect, and the agent 
had not exceeded and had properly exercised the authority. 

(4) A person that is asked to accept an acknowledged 
power of attorney may request, and rely upon, without further 
investigation: 

(a) An agent's certification given under penalty of per- 
jury meeting the requirements of subsection (5) of this sec- 
tion; and 

(b) An English translation of the power of attorney if the 
power of attorney contains, in whole or in part, language 
other than English. 

(5) A certification presented pursuant to subsection (4) 
of this section or pursuant to RCW 11.125.200 shall state 
that: 

(a) The person presenting himself or herself as the agent 
and signing the affidavit or declaration is the person so 
named in the power of attorney; 

(b) If the agent is named in the power of attorney as a 
successor agent, the circumstances or conditions stated in the 
power of attorney that would cause that person to become the 
acting agent have occurred; 

(c) To the best of the agent's knowledge, the principal is 
still alive; 

(d) To the best of the agent's knowledge, at the time the 
power of attorney was signed, the principal was competent to 
execute the document and was not under undue influence to 
sign the document; 

(e) All events necessary to making the power of attorney 
effective have occurred; 

(f) The agent does not have actual knowledge of the 
revocation, termination, limitation, or modification of the 
power of attorney or of the agent's authority; 

(g) The agent does not have actual knowledge of the 
existence of other circumstances that would limit, modify, 
revoke, or terminate the power of attorney or the agent's 
authority to take the proposed action; 

(h) If the agent was married to or in a state registered 
domestic partnership with the principal at the time of execu- 
tion of the power of attorney, then at the time of signing the 
affidavit or declaration, the marriage or state registered 
domestic partnership of the principal and the agent has not 
been dissolved or declared invalid, and no action is pending 
for the dissolution of the marriage or domestic partnership or 
for legal separation; and 

(i) The agent is acting in good faith pursuant to the 
authority given under the power of attorney. 

(6) An English translation requested under this section 
must be provided at the principal's expense unless the request 
is made more than seven business days after the power of 
attorney is presented for acceptance. 

(7) For purposes of this section and RCW 11.125.200, a 
person that conducts activities through employees is without 
actual knowledge of a fact relating to a power of attorney, a 
principal, or an agent if the employee conducting the transac- 
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tion involving the power of attorney is without actual knowl- 
edge of the fact. [2016 c 209 § 119.] 


11.125.200 Acknowledged power of attorney— 
Acceptance—Refusal to accept. (Effective January 1, 
2017.) (1) Except as otherwise provided in subsection (2) of 
this section: 

(a) A person shall either accept an acknowledged power 
of attorney or request a certification or a translation no later 
than seven business days after presentation of the power of 
attorney for acceptance; 

(b) Ifa person requests a certification or a translation, the 
person shall accept the power of attorney no later than five 
business days after receipt of the certification or translation; 
and 

(c) A person may not require an additional or different 
form of power of attorney for authority granted in the power 
of attorney presented. 

(2) A person is not required to accept an acknowledged 
power of attorney if: 

(a) The person is not otherwise required to engage in a 
transaction with the principal in the same circumstances; 

(b) Engaging in a transaction with the agent or the prin- 
cipal in the same circumstances would be inconsistent with 
federal law; 

(c) The person has actual knowledge of the termination 
of the agent's authority or of the power of attorney before 
exercise of the power; 

(d) A request for a certification or a translation is 
refused; 

(e) The person in good faith believes that the power is 
not valid or that the agent does not have the authority to per- 
form the act requested, whether or not a certification or a 
translation has been requested or provided; or 

(f) The person makes, or has actual knowledge that 
another person has made, a report to the department of social 
and health services stating a good faith belief that the princi- 
pal may be subject to physical or financial abuse, neglect, 
exploitation, or abandonment by the agent or a person acting 
for or with the agent. 

(3) A person that refuses in violation of this section to 
accept an acknowledged power of attorney is subject to: 

(a) A court order mandating acceptance of the power of 
attorney; and 

(b) Liability for reasonable attorneys' fees and costs 
incurred in any action or proceeding that confirms the valid- 
ity of the power of attorney or mandates acceptance of the 
power of attorney. [2016 c 209 § 120.] 


11.125.210 Principles of law and equity—Supple- 
mental to chapter. (Effective January 1, 2017.) Unless dis- 
placed by a provision of this chapter, the principles of law 
and equity supplement this chapter. [2016 c 209 § 121.] 


11.125.220 Conflicting laws. (Effective January 1, 
2017.) This chapter does not supersede any other law appli- 
cable to financial institutions or other entities, and the other 
law controls if inconsistent with this chapter. [2016 c 209 § 
122.] 
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11.125.230 Remedies—Not exclusive. (Effective Jan- 
uary 1, 2017.) The remedies under this chapter are not exclu- 
sive and do not abrogate any right or remedy under the law of 
this state other than this chapter. [2016 c 209 § 123.] 


11.125.240 Agent—Authority over principal's prop- 
erty. (Effective January 1, 2017.) (1) An agent under a 
power of attorney may, subject to the requirements of RCW 
11.125.140, and in particular RCW 11.125.140(2)(f), do the 
following on behalf of the principal or with the principal's 
property only if the power of attorney expressly grants the 
agent the authority and exercise of the authority is not other- 
wise prohibited by another agreement or instrument to which 
the authority or property is subject: 

(a) Create, amend, revoke, or terminate an inter vivos 
trust; 

(b) Make a gift; 

(c) Create or change rights of survivorship; 

(d) Create or change a beneficiary designation; 

(e) Delegate some but not all of the authority granted 
under the power of attorney, except as otherwise provided in 
RCW 11.125.110(1); 

(f) Waive the principal's right to be a beneficiary of a 
joint and survivor annuity, including a survivor benefit under 
a retirement plan; 

(g) Exercise fiduciary powers that the principal has 
authority to delegate; 

(h) Exercise any power of appointment in favor of any- 
one other than the principal; 

(i) Create, amend, or revoke a community property 
agreement; 

(j) Cause a trustee to make distributions of property held 
in trust under the same conditions that the principal could; 

(k) Make any other provisions for nonprobate transfer at 
death contained in nontestamentary instruments described in 
RCW 11.02.091; 

(1) Make health care decisions for the principal, or give 
informed consent to health care decisions on the principal's 
behalf. 

(2) Notwithstanding the provisions of subsection (1)(a) 
of this section, an agent may, even in the absence of a specific 
grant of authority, make transfers of property to any trust that 
benefits the principal alone and does not have dispositive 
provisions that are different from those that would have gov- 
erned the property had it not been transferred into such trust. 

(3) Notwithstanding the provisions of subsection (1)(b) 
of this section, an agent may, even in the absence of a specific 
grant of authority, make any transfer of resources not prohib- 
ited under chapter 74.09 RCW when the transfer is for the 
purpose of qualifying the principal for medical assistance or 
the limited casualty program for the medically needy. 

(4) Notwithstanding a grant of authority to do an act 
described in subsection (1) of this section, unless the power 
of attorney otherwise provides, an agent that is not an ances- 
tor, spouse, state registered domestic partner, or descendant 
of the principal, may not exercise authority under a power of 
attorney to create in the agent, or in an individual to whom 
the agent owes a legal obligation of support, an interest in the 
principal's property, whether by gift, right of survivorship, 
beneficiary designation, disclaimer, or otherwise. 
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(5) Unless the power of attorney otherwise provides, a 
grant of authority to make a gift is subject to RCW 
11.125.390. 

(6) Subject to subsections (1) through (5) of this section, 
if the subjects over which authority is granted in a power of 
attorney are similar or overlap, the broadest authority con- 
trols. 

(7) Authority granted in a power of attorney is exercis- 
able with respect to property that the principal has when the 
power of attorney is executed or acquires later, whether or 
not the property is located in this state and whether or not the 
authority is exercised or the power of attorney is executed in 
this state. 

(8) An act performed by an agent pursuant to a power of 
attorney has the same effect and inures to the benefit of and 
binds the principal and the principal's successors in interest as 
if the principal had performed the act. [2016 c 209 § 201.] 


11.125.250 Agent—General authority—When cre- 
ated—When can be modified. (Effective January 1, 2017.) 
(1) Subject to the provisions of RCW 11.125.240, if a power 
of attorney grants to an agent authority to do all acts that a 
principal could do or contains words of similar effect, the 
agent has the general authority described in RCW 11.125.260 
through 11.125.410. 

(2) An agent has authority described in chapter 209, 
Laws of 2016 if the power of attorney refers to general 
authority with respect to the descriptive term for the subjects 
stated in RCW 11.125.270 through 11.125.410 or cites the 
section in which the authority is described. 

(3) A reference in a power of attorney to general author- 
ity with respect to the descriptive term for a subject in RCW 
11.125.270 through 11.125.410 or a citation to a section of 
RCW 11.125.270 through 11.125.410 incorporates the entire 
section as if it were set out in full in the power of attorney. 

(4) A principal may modify authority incorporated by 
reference. [2016 c 209 § 202.] 


11.125.260 Agent authority—General powers. 
(Effective January 1, 2017.) Except as otherwise provided 
in the power of attorney, by executing a power of attorney 
that incorporates by reference a subject described in RCW 
11.125.270 through 11.125.410 or that grants to an agent 
authority to do all acts that a principal could do pursuant to 
RCW 11.125.250(1), a principal authorizes the agent, with 
respect to that subject, to: 

(1) Demand, receive, and obtain by litigation or other- 
wise, declaratory or injunctive relief, money, or another thing 
of value to which the principal is, may become, or claims to 
be entitled, and conserve, invest, disburse, or use anything so 
received or obtained for the purposes intended; 

(2) Contract in any manner with any person, on terms 
agreeable to the agent, to accomplish a purpose of a transac- 
tion and perform, rescind, cancel, terminate, reform, restate, 
release, or modify the contract or another contract made by or 
on behalf of the principal; 

(3) Execute, acknowledge, seal, deliver, file, or record 
any instrument or communication the agent considers desir- 
able to accomplish a purpose of a transaction, including cre- 
ating at any time a schedule listing some or all of the princi- 
pal's property and attaching it to the power of attorney; 
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(4) Initiate, participate in, submit to alternative dispute 
resolution, settle, oppose, or propose or accept a compromise 
with respect to a claim existing in favor of or against the prin- 
cipal or intervene in litigation relating to the claim; 

(5) Seek on the principal's behalf the assistance of a court 
or other governmental agency to carry out an act authorized 
in the power of attorney; 

(6) Engage, compensate, and discharge an attorney, 
accountant, investment manager, expert witness, or other 
advisor; 

(7) Prepare, execute, and file a record, report, or other 
document to safeguard or promote the principal's interest 
under a statute or regulation; 

(8) Communicate with any representative or employee 
of a government or governmental subdivision, agency, or 
instrumentality, on behalf of the principal; 

(9) Access communications intended for, and communi- 
cate on behalf of the principal, whether by mail, electronic 
transmission, telephone, or other means; and 

(10) Do any lawful act with respect to the subject and all 
property related to the subject. [2016 c 209 § 203.] 


11.125.270 Agent authority—Real property. (Effec- 
tive January 1, 2017.) Unless the power of attorney other- 
wise provides, language in a power of attorney granting gen- 
eral authority with respect to real property authorizes the 
agent to: 

(1) Demand; buy; sublease; license; receive; accept as a 
gift or as security for an extension of credit; or otherwise 
acquire or reject an interest in real property or a right incident 
to real property; 

(2) Sell; exchange; convey with or without reservations, 
covenants, representations, or warranties; quitclaim; release; 
surrender; retain title for security; encumber; partition; con- 
sent to partitioning; subject to an easement or covenant, com- 
mon interest regime; subdivide; apply for zoning or other 
governmental permits; plat or consent to platting; develop; 
grant an option concerning; lease; sublease; license; contrib- 
ute to an entity in exchange for an interest in that entity; or, 
subject to RCW 11.125.240, otherwise grant or dispose of an 
interest in real property or a right incident to real property; 

(3) Pledge or mortgage an interest in real property or 
right incident to real property as security to borrow money or 
pay, renew, extend the time of payment of a debt of the prin- 
cipal or a debt guaranteed by the principal, or as security for 
a nonmonetary obligation; 

(4) Release, assign, satisfy, or enforce by litigation or 
otherwise a mortgage, deed of trust, conditional sale contract, 
encumbrance, lien, or other claim to real property which 
exists or is asserted; 

(5) Manage or conserve an interest in real property or a 
right incident to real property owned or claimed to be owned 
by the principal, including: 

(a) Insuring against liability or casualty or other loss; 

(b) Obtaining or regaining possession of or protecting 
the interest or right by litigation or otherwise; 

(c) Paying, assessing, compromising, or contesting taxes 
or assessments or applying for and receiving refunds in con- 
nection with them; and 

(d) Purchasing supplies, hiring assistance or labor, and 
making repairs or alterations to the real property; 


[Title 11 RCW—page 186] 


Title 11 RCW: Probate and Trust Law 


(6) Use, develop, alter, replace, remove, erect, or install 
structures or other improvements upon real property in or 
incident to which the principal has, or claims to have, an 
interest or right; 

(7) Participate in a reorganization with respect to real 
property or an entity that owns an interest in or right incident 
to real property and receive, and hold, and act with respect to 
stocks and bonds or other property received in a plan of reor- 
ganization, including: 

(a) Selling or otherwise disposing of them; 

(b) Exercising or selling an option, right of conversion, 
or similar right with respect to them; and 

(c) Exercising any voting rights in person or by proxy; 

(8) Change the form of title of an interest in or right inci- 
dent to real property; and 

(9) Dedicate to public use, with or without consideration, 
easements or other real property in which the principal has, or 
claims to have, an interest. [2016 c 209 § 204.] 


11.125.280 Agent authority—Tangible personal 
property. (Effective January 1, 2017.) Unless the power of 
attorney otherwise provides, language in a power of attorney 
granting general authority with respect to tangible personal 
property authorizes the agent to: 

(1) Demand, buy, receive, accept as a gift or as security 
for an extension of credit, or otherwise acquire or reject own- 
ership or possession of tangible personal property or an inter- 
est in tangible personal property; 

(2) Sell; exchange; convey with or without covenants, 
representations, or warranties; quitclaim; release; surrender; 
create a security interest in; grant options concerning; lease; 
sublease; or, otherwise dispose of tangible personal property 
or an interest in tangible personal property; 

(3) Grant a security interest in tangible personal property 
or an interest in tangible personal property as security to bor- 
row money or pay, renew, or extend the time of payment of a 
debt of the principal or a debt guaranteed by the principal; 

(4) Release, assign, satisfy, or enforce by litigation or 
otherwise, a security interest, lien, or other claim on behalf of 
the principal, with respect to tangible personal property or an 
interest in tangible personal property; 

(5) Manage or conserve tangible personal property or an 
interest in tangible personal property on behalf of the princi- 
pal, including: 

(a) Insuring against liability or casualty or other loss; 

(b) Obtaining or regaining possession of or protecting 
the property or interest, by litigation or otherwise; 

(c) Paying, assessing, compromising, or contesting taxes 
or assessments or applying for and receiving refunds in con- 
nection with taxes or assessments; 

(d) Moving the property from place to place; 

(e) Storing the property for hire or on a gratuitous bail- 
ment; and 

(f) Using and making repairs, alterations, or improve- 
ments to the property; and 

(6) Change the form of title of an interest in tangible per- 
sonal property. [2016 c 209 § 205.] 


11.125.290 Agent authority—Stocks, bonds, and 
financial instruments. (Effective January 1, 2017.) Unless 
the power of attorney otherwise provides, language in a 
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power of attorney granting general authority with respect to 
stocks, bonds, and financial instruments authorizes the agent 
to: 

(1) Buy, sell, and exchange stocks, bonds, and financial 
instruments; 

(2) Establish, continue, modify, or terminate an account 
with respect to stocks, bonds, and financial instruments; 

(3) Pledge stocks, bonds, and financial instruments as 
security to borrow, pay, renew, or extend the time of payment 
of a debt of the principal; 

(4) Receive certificates and other evidences of owner- 
ship with respect to stocks, bonds, and financial instruments; 

(5) Exercise voting rights with respect to stocks, bonds, 
and financial instruments in person or by proxy, enter into 
voting trusts, and consent to limitations on the right to vote; 

(6) Buy, sell, exchange, assign, settle, and exercise com- 
modity futures contracts and call or put options on stocks or 
stock indexes traded on a regulated option exchange; and 

(7) Establish, continue, modify, and terminate option 
accounts. [2016 c 209 § 206.] 


11.125.300 Agent authority—Banks and financial 
institutions. (Effective January 1, 2017.) Except as other- 
wise expressly provided in chapter 209, Laws of 2016 and in 
chapter 30A.22 RCW, unless the power of attorney otherwise 
provides, language in a power of attorney granting general 
authority with respect to banks and other financial institu- 
tions authorizes the agent to: 

(1) Continue, modify, and terminate an account or other 
banking arrangement made by or on behalf of the principal; 

(2) Establish, modify, and terminate an account or other 
banking arrangement with a bank, trust company, savings 
and loan association, credit union, thrift company, brokerage 
firm, or other financial institution selected by the agent; 

(3) Contract for services available from a financial insti- 
tution, including renting a safe deposit box or space in a 
vault; 

(4) Withdraw, by check, order, electronic funds transfer, 
or otherwise, money or property of the principal deposited 
with or left in the custody of a financial institution; 

(5) Receive statements of account, vouchers, notices, 
and similar documents from a financial institution and act 
with respect to them; 

(6) Enter a safe deposit box or vault and withdraw or add 
to the contents; 

(7) Borrow money and pledge as security personal prop- 
erty of the principal necessary to borrow money or pay, 
renew, or extend the time of payment of a debt of the princi- 
pal or a debt guaranteed by the principal; 

(8) Make, assign, draw, endorse, discount, guarantee, 
and negotiate promissory notes, checks, drafts, and other 
negotiable or nonnegotiable paper of the principal or payable 
to the principal or the principal's order, transfer money, 
receive the cash or other proceeds of those transactions, and 
accept a draft drawn by a person upon the principal and pay it 
when due; 

(9) Receive for the principal and act upon a sight draft, 
warehouse receipt, or other document of title whether tangi- 
ble or electronic, or other negotiable or nonnegotiable instru- 
ment; 
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(10) Apply for, receive, and use letters of credit, credit 
and debit cards, electronic transaction authorizations, and 
traveler's checks from a financial institution and give an 
indemnity or other agreement in connection with letters of 
credit; and 

(11) Consent to an extension of the time of payment with 
respect to commercial paper or a financial transaction with a 
financial institution. [2016 c 209 § 207.] 


11.125.310 Agent authority—Operation of a business 
or entity. (Effective January 1, 2017.) Subject to the terms 
of a document or an agreement governing an entity or an 
entity ownership interest, and unless the power of attorney 
otherwise provides, language in a power of attorney granting 
general authority with respect to operation of an entity or 
business authorizes the agent to: 

(1) Operate, buy, sell, enlarge, reduce, or terminate an 
ownership interest; 

(2) Perform a duty or discharge a liability and exercise in 
person or by proxy aright, power, privilege, or option that the 
principal has, may have, or claims to have; 

(3) Enforce the terms of an ownership agreement; 

(4) Initiate, participate in, submit to alternative dispute 
resolution, settle, oppose, or propose or accept a compromise 
with respect to litigation to which the principal is a party 
because of an ownership interest; 

(5) Exercise in person or by proxy, or enforce by litiga- 
tion or otherwise, a right, power, privilege, or option the prin- 
cipal has or claims to have as the holder of stocks, bonds, and 
financial instruments; 

(6) Initiate, participate in, submit to alternative dispute 
resolution, settle, oppose, or propose or accept a compromise 
with respect to litigation to which the principal is a party con- 
cerning stocks, bonds, and financial instruments; 

(7) With respect to an entity or business owned solely by 
the principal: 

(a) Continue, modify, renegotiate, extend, and terminate 
a contract made by or on behalf of the principal with respect 
to the entity or business before execution of the power of 
attorney; 

(b) Determine: 

(i) The location of its operation; 

(ii) The nature and extent of its business; 

(iii) The methods of manufacturing, selling, merchandis- 
ing, financing, accounting, and advertising employed in its 
operation; 

(iv) The amount and types of insurance carried; and 

(v) The mode of engaging, compensating, and dealing 
with its employees and accountants, attorneys, or other advi- 
sors; 

(c) Change the name or form of organization under 
which the entity or business is operated and enter into an 
ownership agreement with other persons to take over all or 
part of the operation of the entity or business; and 

(d) Demand and receive money due or claimed by the 
principal or on the principal's behalf in the operation of the 
entity or business and control and disburse the money in the 
operation of the entity or business; 

(8) Put additional capital into an entity or business in 
which the principal has an interest; 
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(9) Join in a plan of reorganization, consolidation, con- 
version, domestication, or merger of the entity or business; 

(10) Sell or liquidate all or part of an entity or business; 

(11) Establish through agreement or independent 
appraisal the value of an entity or business to which the prin- 
cipal is a party; 

(12) Prepare, sign, file, and deliver reports, compilations 
of information, returns, or other papers with respect to an 
entity or business and make related payments; and 

(13) Pay, compromise, or contest taxes, assessments, 
fines, or penalties and perform any other act to protect the 
principal from illegal or unnecessary taxation, assessments, 
fines, or penalties, with respect to an entity or business, 
including attempts to recover, in any manner permitted by 
law, money paid before or after the execution of the power of 
attorney. [2016 c 209 § 208.] 


11.125.320 Agent authority—Insurance and annu- 
ities. (Effective January 1, 2017.) Unless the power of attor- 
ney otherwise provides, language in a power of attorney 
granting general authority with respect to insurance and 
annuities authorizes the agent to: 

(1) Continue, pay the premium or make a contribution 
on, modify, exchange, sell, rescind, release, or terminate a 
contract procured by or on behalf of the principal which 
insures or provides an annuity to either the principal or 
another person, whether or not the principal is a beneficiary 
under the contract; 

(2) Procure new, different, and additional contracts of 
insurance and annuities for the benefit of the principal and the 
principal's spouse, state registered domestic partner, children, 
and other dependents, and select the amount, type of insur- 
ance or annuity, and mode of payment; 

(3) Pay the premium or make a contribution on, modify, 
exchange, rescind, release, or terminate a contract of insur- 
ance or annuity procured by the agent; 

(4) Apply for and receive a loan secured by a contract of 
insurance or annuity; 

(5) Surrender and receive the cash surrender value on a 
contract of insurance or annuity; 

(6) Exercise an election; 

(7) Exercise investment powers available under a con- 
tract of insurance or annuity; 

(8) Change the manner of paying premiums on a contract 
of insurance or annuity; 

(9) Change or convert the type of insurance or annuity 
with respect to which the principal has or claims to have 
authority described in this section; 

(10) Apply for and procure a benefit or assistance under 
a statute or regulation to guarantee or pay premiums of a con- 
tract of insurance on the life of the principal; 

(11) Collect, sell, assign, hypothecate, borrow against, or 
pledge the interest of the principal in a contract of insurance 
or annuity; 

(12) Select the form and timing of the payment of pro- 
ceeds from a contract of insurance or annuity; and 

(13) Pay, from proceeds or otherwise, compromise or 
contest, and apply for refunds in connection with, a tax or 
assessment levied by a taxing authority with respect to a con- 
tract of insurance or annuity or its proceeds or liability accru- 
ing by reason of the tax or assessment. [2016 c 209 § 209.] 
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11.125.330 Agent authority—Estates, trusts, and 
other beneficial interests. (Effective January 1, 2017.) (1) 
In this section, "estates, trusts, and other beneficial interests" 
means a trust, probate estate, guardianship, conservatorship, 
escrow, or custodianship or a fund from which the principal 
is, may become, or claims to be, entitled to a share or pay- 
ment. 

(2) Unless the power of attorney otherwise provides, lan- 
guage in a power of attorney granting general authority with 
respect to estates, trusts, and other beneficial interests autho- 
rizes the agent to: 

(a) Accept, receive, receipt for, sell, assign, pledge, or 
exchange a share in or payment from the fund; 

(b) Demand or obtain money or another thing of value to 
which the principal is, may become, or claims to be, entitled 
by reason of the fund, by litigation or otherwise; 

(c) Exercise for the benefit of the principal a presently 
exercisable general power of appointment held by the princi- 
pal; 

(d) Exercise for the benefit of the principal a presently 
exercisable limited power of appointment held by the princi- 
pal; 

(e) Initiate, participate in, submit to alternative dispute 
resolution, settle, oppose, or propose or accept a compromise 
with respect to litigation to ascertain the meaning, validity, or 
effect of a deed, will, declaration of trust, or other instrument 
or transaction affecting the interest of the principal; 

(f) Initiate, participate in, submit to alternative dispute 
resolution, settle, oppose, or propose or accept a compromise 
with respect to litigation to remove, substitute, or surcharge a 
fiduciary, and any other matter as defined under RCW 
11.96A.030; 

(g) Conserve, invest, disburse, or use anything received 
for an authorized purpose; 

(h) Transfer an interest of the principal in real property, 
stocks, bonds, and financial instruments, accounts with finan- 
cial institutions or securities intermediaries, insurance, annu- 
ities, and other property to the trustee of a revocable trust cre- 
ated by the principal as settlor, subject to the limitations in 
RCW 11.125.240(1); and 

(i) Reject, renounce, disclaim, release, or consent to a 
reduction in or modification of a share in or payment from the 
fund. [2016 c 209 § 210.] 


11.125.340 Agent authority—Claims and litigation. 
(Effective January 1, 2017.) Unless the power of attorney 
otherwise provides, language in a power of attorney granting 
general authority with respect to claims and litigation autho- 
rizes the agent, without the need for appointment of a guard- 
ian or guardian ad litem under Title 4 RCW, to: 

(1) Assert and maintain before a court or administrative 
agency a claim, claim for relief, cause of action, counter- 
claim, offset, recoupment, or defense, including an action to 
recover property or other thing of value, recover damages 
sustained by the principal, eliminate or modify tax liability, 
or seek an injunction, specific performance, or other relief; 

(2) Bring or defend an action to determine adverse 
claims or intervene or otherwise participate in litigation; 

(3) Seek an attachment, garnishment, order of arrest, or 
other preliminary, provisional, or intermediate relief and use 
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an available procedure to effect or satisfy a judgment, order, 
or decree; 

(4) Make or accept a tender, offer of judgment, or admis- 
sion of facts, submit a controversy on an agreed statement of 
facts, consent to examination, and bind the principal in litiga- 
tion; 

(5) Submit to alternative dispute resolution, settle, and 
propose or accept a compromise, subject to special proceed- 
ing rule 98.16W; 

(6) Waive the issuance and service of process upon the 
principal, accept service of process, appear for the principal, 
designate persons upon which process directed to the princi- 
pal may be served, execute, and file or deliver stipulations on 
the principal's behalf, verify pleadings, seek appellate review, 
procure and give surety and indemnity bonds, contract and 
pay for the preparation and printing of records and briefs, 
receive, execute, and file or deliver a consent, waiver, 
release, confession of judgment, satisfaction of judgment, 
notice, agreement, or other instrument in connection with the 
prosecution, settlement, or defense of a claim or litigation; 

(7) Act for the principal with respect to bankruptcy or 
insolvency, whether voluntary or involuntary, concerning the 
principal or some other person, or with respect to a reorgani- 
zation, receivership, or application for the appointment of a 
receiver or trustee which affects an interest of the principal in 
property or other thing of value; 

(8) Pay a judgment, award, or order against the principal 
or a settlement made in connection with a claim or litigation; 
and 

(9) Receive money or other thing of value paid in settle- 
ment of or as proceeds of a claim or litigation. [2016 c 209 § 
211.] 


11.125.350 Agent authority—Personal and family 
maintenance. (Effective January 1, 2017.) (1) Unless the 
power of attorney otherwise provides, language in a power of 
attorney granting general authority with respect to personal 
and family maintenance authorizes the agent to: 

(a) Perform the acts necessary to maintain the customary 
standard of living of the principal, the principal's spouse or 
state registered domestic partner, and the following individu- 
als, whether living when the power of attorney is executed or 
later born: 

(i) The principal's children; 

(ii) Other individuals legally entitled to be supported by 
the principal; and 

(iii) The individuals whom the principal has customarily 
supported or indicated the intent to support; 

(b) Make periodic payments of child support and other 
family maintenance required by a court or governmental 
agency or an agreement to which the principal is a party; 

(c) Provide living quarters for the individuals described 
in subsection (1) of this section by: 

(i) Purchase, lease, or other contract; or 

(ii) Paying the operating costs, including interest, amor- 
tization payments, repairs, improvements, and taxes, for 
premises owned by the principal or occupied by those indi- 
viduals; 

(d) Provide reasonable domestic help, usual vacations 
and travel expenses, and funds for shelter, clothing, food, 
appropriate education, including postsecondary and voca- 
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tional education, and other current living costs for the indi- 
viduals described in subsection (1) of this section; 

(e) Pay expenses for necessary health care and custodial 
care on behalf of the individuals described in subsection (1) 
of this section; 

(f) Act as the principal's personal representative pursuant 
to the health insurance portability and accountability act, sec- 
tions 1171 through 1179 of the social security act, 42 U.S.C. 
Sec. 1320d, as amended, and applicable regulations, for the 
limited purpose of making decisions regarding the payment 
of costs and expenses arising from past, present, or future 
health care provided to the principal which was consented to 
by the principal or anyone authorized under the law of this 
state to consent to health care on behalf of the principal; 

(g) Continue any provision made by the principal for 
automobiles or other means of transportation, including reg- 
istering, licensing, insuring, and replacing them, for the indi- 
viduals described in subsection (1) of this section; 

(h) Maintain credit and debit accounts for the conve- 
nience of the individuals described in subsection (1) of this 
section and open new accounts; and 

(i) Continue payments incidental to the membership or 
affiliation of the principal in a religious institution, club, soci- 
ety, order, or other organization or to continue contributions 
to those organizations. 

(2) Authority with respect to personal and family main- 
tenance is neither dependent upon, nor limited by, authority 
that an agent may or may not have with respect to gifts under 
chapter 209, Laws of 2016. [2016 c 209 § 212.] 


11.125.360 Agent authority—Government program 
and civil and military service benefits. (Effective January 
1, 2017.) (1) In this section, "benefits from governmental 
programs or civil or military service" means any benefit, pro- 
gram or assistance provided under a statute or regulation 
including social security, medicare, and medicaid. 

(2) Unless the power of attorney otherwise provides, lan- 
guage in a power of attorney granting general authority with 
respect to benefits from governmental programs or civil or 
military service authorizes the agent to: 

(a) Execute vouchers in the name of the principal for 
allowances and reimbursements payable by the United States 
or a foreign government or by a state or subdivision of a state 
to the principal, including allowances and reimbursements 
for transportation of the individuals described in RCW 
11.125.350(1)(a), and for shipment of their household 
effects; 

(b) Take possession and order the removal and shipment 
of property of the principal from a post, warehouse, depot, 
dock, or other place of storage or safekeeping, either govern- 
mental or private, and execute and deliver a release, voucher, 
receipt, bill of lading, shipping ticket, certificate, or other 
instrument for that purpose; 

(c) Enroll in, apply for, select, reject, change, amend, or 
discontinue, on the principal's behalf, a benefit or program; 

(d) Prepare, file, and maintain a claim of the principal for 
a benefit or assistance, financial or otherwise, to which the 
principal may be entitled under a statute or regulation; 

(e) Initiate, participate in, submit to alternative dispute 
resolution, settle, oppose, or propose or accept a compromise 
with respect to litigation concerning any benefit or assistance 
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the principal may be entitled to receive under a statute or reg- 
ulation; and 

(£) Receive the financial proceeds of a claim described in 
(d) of this subsection and conserve, invest, disburse, or use 
for a lawful purpose anything so received. [2016 c 209 § 
213.] 


11.125.370 Agent authority—Retirement benefits 
and deferred compensation. (Effective January 1, 2017.) 
(1) In this section, "retirement plan" means a plan or account 
created by an employer, the principal, or another individual 
to provide retirement benefits or deferred compensation of 
which the principal is a participant, beneficiary, or owner, 
including but not limited to a plan or account under the fol- 
lowing sections of the internal revenue code: 

(a) An individual retirement account under internal reve- 
nue code section 408, 26 U.S.C. Sec. 408, as amended; 

(b) A roth individual retirement account under internal 
revenue code section 408A, 26 U.S.C. Sec. 408A, as 
amended; 

(c) A deemed individual retirement account under inter- 
nal revenue code section 408(q), 26 U.S.C. Sec. 408(q), as 
amended; 

(d) An annuity or mutual fund custodial account under 
internal revenue code section 403(b), 26 U.S.C. Sec. 403(b), 
as amended; 

(e) A pension, profit-sharing, stock bonus, or other 
retirement plan qualified under internal revenue code section 
401(a), 26 U.S.C. Sec. 401(a), as amended; 

(f) A plan under internal revenue code section 457(b), 26 
U.S.C. Sec. 457(b), as amended; and 

(g) A nonqualified deferred compensation plan under 
internal revenue code section 409A, 26 U.S.C. Sec. 409A, as 
amended. 

(2) Unless the power of attorney otherwise provides, lan- 
guage in a power of attorney granting general authority with 
respect to retirement plans authorizes the agent to: 

(a) Select the form and timing of payments under a 
retirement plan and withdraw benefits from a plan; 

(b) Make a rollover, including a direct trustee-to-trustee 
rollover, of benefits from one retirement plan to another; 

(c) Establish a retirement plan in the principal's name; 

(d) Make contributions to a retirement plan; 

(e) Exercise investment powers available under a retire- 
ment plan; and 

(f) Borrow from, sell assets to, or purchase assets from a 
retirement plan. [2016 c 209 § 214.] 


11.125.380 Agent authority—Taxes. (Effective Janu- 
ary 1, 2017.) Unless the power of attorney otherwise pro- 
vides, language in a power of attorney granting general 
authority with respect to taxes authorizes the agent to: 

(1) Prepare, sign, and file federal, state, local, and for- 
eign income, gift, payroll, property, federal insurance contri- 
butions act, and other tax returns, claims for refunds, requests 
for extension of time, petitions regarding tax matters, and any 
other tax-related documents, including receipts, offers, waiv- 
ers, consents, including consents and agreements under inter- 
nal revenue code section 2032A, 26 U.S.C. Sec. 2032A, as 
amended, closing agreements, and any power of attorney 
required by the internal revenue service or other taxing 
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authority including, but not limited to, an internal revenue 
service form 2848 in favor of any third party with respect to 
a tax year upon which the statute of limitations has not run 
and the following twenty-five tax years; 

(2) Pay taxes due, collect refunds, post bonds, receive 
confidential information, and contest deficiencies determined 
by the internal revenue service or other taxing authority; 

(3) Exercise any election available to the principal under 
federal, state, local, or foreign tax law; and 

(4) Act for the principal in all tax matters for all periods 
before the internal revenue service, or other taxing authority. 
[2016 c 209 § 215.] 


11.125.390 Agent authority—Gifts. (Effective Janu- 
ary 1, 2017.) (1) In this section, a gift "for the benefit of" a 
person includes but is not limited to a gift to a trust, an 
account under the uniform transfers to minors act of any 
jurisdiction, and a tuition savings account or prepaid tuition 
plan as defined under internal revenue code section 529, 26 
U.S.C. Sec. 529, as amended. Notwithstanding the terms of 
RCW 11.125.240(1)(a), the power to make a gift pursuant to 
RCW 11.125.240(1)(b) shall include the power to create a 
trust, an account under the uniform transfers to minors act, or 
a tuition savings account or prepaid tuition plan as defined 
under internal revenue code section 529, 26 U.S.C. Sec. 529, 
as amended, into which a gift is to be made. 

(2) Unless the power of attorney otherwise provides, lan- 
guage in a power of attorney granting general authority with 
respect to gifts authorizes the agent only to: 

(a) Make outright to, or for the benefit of, a person, a gift 
of any of the principal's property, including by the exercise of 
a presently exercisable general power of appointment held by 
the principal, in an amount per donee not to exceed the annual 
dollar limits of the federal gift tax exclusion under internal 
revenue code section 2503(b), 26 U.S.C. Sec. 2503(b), as 
amended, without regard to whether the federal gift tax 
exclusion applies to the gift, or if the principal's spouse 
agrees to consent to a split gift pursuant to internal revenue 
code section 2513, 26 U.S.C. Sec. 2513, as amended, in an 
amount per donee not to exceed twice the annual federal gift 
tax exclusion limit; and 

(b) Consent, pursuant to internal revenue code section 
2513, 26 U.S.C. Sec. 2513, as amended, to the splitting of a 
gift made by the principal's spouse in an amount per donee 
not to exceed the aggregate annual gift tax exclusions for 
both spouses. 

(3) An agent may make a gift outright to, or for the ben- 
efit of, a person of the principal's property only as the agent 
determines is consistent with the principal's objectives if 
actually known by the agent and, if unknown, as the agent 
determines is consistent with the principal's best interest 
based on all relevant factors, including but not limited to: 

(a) The value and nature of the principal's property; 

(b) The principal's foreseeable obligations and need for 
maintenance; 

(c) Minimization of taxes, including income, estate, 
inheritance, generation-skipping transfer, and gift taxes; 

(d) Eligibility for a benefit, a program, or assistance 
under a statute or rule; and 

(e) The principal's personal history of making or joining 
in making gifts. [2016 c 209 § 216.] 
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11.125.400 Agent authority—Health care. (Effective 
January 1, 2017.) Unless the power of attorney otherwise 
provides, where language in a power of attorney grants gen- 
eral authority with respect to health care matters: 

(1) The agent shall be authorized to act as the principal's 
personal representative pursuant to the health insurance por- 
tability and accountability act, sections 1171 through 1179 of 
the social security act, 42 U.S.C. Sec. 1320d, as amended, 
and applicable regulations for all purposes thereunder, 
including but not limited to accessing and acquiring the prin- 
cipal's health care related information. 

(2) The agent shall be authorized to provide informed 
consent for health care decisions on the principal's behalf. If 
a principal has appointed more than one agent with authority 
to make mental health treatment decisions in accordance with 
a directive under chapter 71.32 RCW, to the extent of any 
conflict, the most recently appointed agent shall be treated as 
the principal's agent for mental health treatment decisions 
unless provided otherwise in either appointment. 

(3) Unless he or she is the spouse, state registered 
domestic partner, father or mother, or adult child or brother or 
sister of the principal, none of the following persons may act 
as the agent for the principal: Any of the principal's physi- 
cians, the physicians’ employees, or the owners, administra- 
tors, or employees of the health care facility or long-term care 
facility as defined in RCW 43.190.020 where the principal 
resides or receives care. Except when the principal has con- 
sented in a mental health advance directive executed under 
chapter 71.32 RCW to inpatient admission or electroconvul- 
sive therapy, this authorization is subject to the same limita- 
tions as those that apply to a guardian under RCW 
11.92.043(5) (a) through (c) and 11.92.190. [2016 c 209 § 
217.) 


11.125.410 Agent authority—Principal's minor chil- 
dren. (Effective January 1, 2017.) Unless the power of 
attorney otherwise provides, the following general provisions 


11.125.430 


shall apply to any power of attorney making reference to the 
care of the principal's minor children: 

(1) A parent or guardian, through a power of attorney, 
may authorize an agent to make health care decisions on 
behalf of one or more of his or her children, or children for 
whom he or she is the legal guardian, who are under the age 
of majority as defined in RCW 26.28.015, to be effective if 
the child has no other parent or legal representative readily 
available and authorized to give such consent. 

(2) A principal may further nominate a guardian or 
guardians of the person, or of the estate or both, of a minor 
child, whether born at the time of making the durable power 
of attorney or afterwards, to continue during the disability of 
the principal, during the minority of the child or for any less 
time by including such a provision in his or her power of 
attorney. 

(3) The authority of any guardian of the person of any 
minor child shall supersede the authority of a designated 
agent to make health care decisions for the minor only after 
such designated guardian has been appointed by the court. 

(4) In the event a conflict between the provisions of a 
will nominating a testamentary guardian under the authority 
of RCW 11.88.080 and the nomination of a guardian under 
the authority of this statute, the most recent designation shall 
control. [2016 c 209 § 218.] 


11.125.420 Death with dignity act. (Effective January 
1, 2017.) Notwithstanding any provision in chapter 209, 
Laws of 2016, or any provision in a power of attorney, no 
rights under Washington's death with dignity act, chapter 
70.245 RCW, may be exercised through a power of attorney. 
[2016 c 209 § 219.] 


11.125.430 Agent's certification form—Power of 
attorney and agent authority validity. (Effective January 
1, 2017.) The following optional form may be used by an 
agent to certify facts concerning a power of attorney. 


AGENT'S CERTIFICATION AS TO THE VALIDITY OF POWER OF ATTORNEY 
AND AGENT'S AUTHORITY 


State of 
[County] of ] 
I, (Name of Agent), [certify] under penalty of perjury that (Name 


of Principal) granted me authority as an agent or successor agent in a power of attorney dated 


I further [certify] that to my knowledge: 


(1) I am acting in good faith pursuant to the authority given under the power of attorney; 


(2) The principal is alive and has not terminated, revoked, limited, or modified the power of attorney or my authority 
to act under the power of attorney; nor has the power of attorney or my authority to act under the power of attorney been ter- 
minated, revoked, limited, or modified by any other circumstances; 


(3) When the power of attorney was signed, the principal was competent to execute it and was not under undue influ- 


ence to sign; 


(4) All events necessary to making the power of attorney effective have occurred; 


(5) If I was married or a registered domestic partner of the principal when the power of attorney was executed, there 
has been no subsequent dissolution, annulment, or legal separation, and no action is pending for the dissolution of the marriage 


or domestic partnership or for legal separation; 


(6) If the power of attorney was drafted to become effective upon the happening of an event or contingency, the event 


or contingency has occurred; 
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11.125.900 
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(7) If | was named as a successor agent, the prior agent is no longer able or willing to serve, or the conditions stated 
in the power of attorney that cause me to become the acting agent have occurred; and 


(8) 


(Insert other relevant statements) 
SIGNATURE AND ACKNOWLEDGMENT 


Agent's Signature 


Agent's Name Printed 


Agent's Address 


Agent's Telephone Number 
This document was acknowledged before me on 


Date 


by 


(Date) 


(Name of Agent) 


Signature of Notary 
My commission expires: 


(Seal, if any) 


[This document prepared by: 


[2016 c 209 § 301.] 


11.125.900 Application—Uniformity—2016 c 209. 
(Effective January 1, 2017.) In applying and construing this 
uniform act, consideration must be given to the need to pro- 
mote uniformity of the law with respect to its subject matter 
among the states that enact it. [2016 c 209 § 501.] 


11.125.901 Federal law application—Federal elec- 
tronic signatures in global and national commerce act— 
2016 c 209. (Effective January 1, 2017.) Chapter 209, Laws 
of 2016 modifies, limits, and supersedes the federal elec- 
tronic signatures in global and national commerce act, 15 
U.S.C. Sec. 7001 et seq., but does not modify, limit, or super- 
sede section 101(c) of that act, 15 U.S.C. Sec. 7001(c), or 
authorize electronic delivery of any of the notices described 
in section 103(b) of that act, 15 U.S.C. Sec. 7003(b). [2016 c 
209 § 502.] 


11.125.902 Application—Dates—2016 c 209. (Effec- 
tive January 1, 2017.) Except as otherwise provided in chap- 
ter 209, Laws of 2016, on January 1, 2017: 

(1) Chapter 209, Laws of 2016 applies to a power of 
attorney created before, on, or after January 1, 2017; 

(2) Chapter 209, Laws of 2016 applies to a judicial pro- 
ceeding concerning a power of attorney commenced on or 
after January 1, 2017; 
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(3) Chapter 209, Laws of 2016 applies to a judicial pro- 
ceeding concerning a power of attorney commenced before 
January 1, 2017, unless the court finds that application of a 
provision of chapter 209, Laws of 2016 would substantially 
interfere with the effective conduct of the judicial proceeding 
or prejudice the rights of a party, in which case that provision 
does not apply and the superseded law applies; and 

(4) An act done before January 1, 2017, is not affected by 
chapter 209, Laws of 2016. [2016 c 209 § 503.] 


11.125.903 Effective date—2016 c 209. This act takes 
effect January 1, 2017. [2016 c 209 § 506.] 
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